PREFACE 


I wANT in this short study of the Hanratty trial to discuss 
some points of general interest and concern in our system 
of criminal justice. The man in the street has the right to 
know how the State deals with those of us who do things 
which, for one reason or another, the State has declared to 
be crimes. If justice must not only be done, but must also 
be seen to be done, it is partly because the price of justice 
is eternal vigilance on the part not only of the man who 
administers justice but also, and more importantly, on the 
part of the onlooker, the man with the evening paper under 
his arm. 

The trial of James Hanratty in January 1962 became in 
the course of its twenty-one days a classic demonstration of 
the strengths and weaknesses of an English trial for capital 
murder: the severe limitations on our knowledge of the 
crime imposed by the accusatorial system, the elaborate 
protection for the accused which a jury trial builds up, the 
Jekyll and Hyde behaviour of the press — responsible and 
serious when the moment comes to plead for a reprieve 
from death, but sensational and vulgar in its exploitation of 
the trial which decides that death. 

I have tried to deal with the points I make as matters of 
principle, and the book is not therefore a blow by blow 
account of the police investigation, the arrest, the trial, and 
the execution. It is, I hope, an extract of those issues that 
the man in the street will think about, discuss, and remem- 
ber the next time an Identi-Kit is issued, the next time 
counsel rises to open the case for the Crown, the next time 
magistrates’ proceedings are blazoned across the front page. 

To make clear the general framework from which the 
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issues I shall discuss are taken I should state the relevant 

facts. Michael Gregsten was shot dead, and his companion, 

Valerie Storie, was raped and seriously wounded by a 

gunman in the early hours of 23 August 1961 ina lay-by on 

the a6 road. Investigations by the police led them, after a 

false identification, to James Hanratty, who was indicted 

with the capital murder by shooting of Michael Gregsten. 

The main evidence led at Hanratty’s trial was both direct 

and circumstantial. The direct evidence consisted of identi- 

fication by Valerie Storie and by two others, and the circum- 
stantial evidence which was admitted at the trial rested on 
three main points: 

(a) the discovery of cartridges from the murderer’s gun ina 
room of the Vienna Hotel in which Hanratty stayed; 

(6) a conversation on a bus between Hanratty and one 
Charles France in which, according to France, Hanratty 
had asked him whether the back seat of a bus was a 
good place to hide a gun; 

(c) the discovery of a gun on the back seat on the top of a 
36a London bus which matched up with the cartridges 
found in the Vienna Hotel room in which Hanratty had 
stayed. 
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Fiat justitia ruat coelum 
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Ten Quodlibeticall Questions Concerning 

Religion and State, 1601 


“You have now upon you the duty, in accordance with the 
oath which you have taken, upon the evidence given in this 
Court, to say whether the prosecution have proved, so that 
you are sure, that James Hanratty murdered by shooting 
Michael John Gregsten.’ 

With these measured words, softly but firmly spoken, 
Mr Justice Gorman handed over to the eleven jurors after 
a twenty-one day trial — the longest murder trial in English 
legal history - the fate of James Hanratty and the task of 
resolving for many questioning minds in the country the 
enigma of the crime. The judge’s parting words to the jury, 
which had sat boxed up together through the weeks of 
tedious testimony and constant counselling, were un- 
characteristic of the summing up. After the painstaking 
recital by the judge of the minutiae of the witnesses’ 
evidence, spread over three days, the jurors must suddenly 
have felt naked and alone; now they were the sole arbiters 
of whether this man in the dock, sealed off ineluctably from 
his counsel and his friends, was to die or not. (On the second 
day of the trial one of the twelve jurors fainted at the mere 
mention of blood so that the trial had to be interrupted. If 
a juryman is taken ill or dies, either the jury is discharged 
and the trial re-started before a newly-empanelled jury or, 
by agreement in writing between the prosecution and 
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defence, the trial may continue with eleven or even ten 
jurors.) 

The jurors were not, however, to be summarily extruded 
from their ancient oak benches on that cool but sunny 
Saturday morning on 17 February 1962. The judge first 
held them back while he gave elaborate instructions to the 
two jury bailiffs - two hulking policeman in uniform — about 
keeping their charges secure from any outside influences, 
but replenished with nourishment — a privilege denied to 
jurors of yesteryear. 

Still the jury was not to be hurried off to its room of 
secrecy, A request came from one of them — was it the fore- 
man of the jury? - for the jurors to be provided with a 
transcript of each of the twenty previous days’ proceedings. 
The judge had already conceded the jury’s difficulties in 
marshalling all the evidence of this trial by ordering that 
every exhibit was to accompany them to the jury room in 
their deliberations. The list of exhibits totalled about 135 - 
fortunately for comfort’s sake they were mainly docu- 
mentary. 

The request for the jury to scour through the more than 
a million words of evidence was regarded as altogether 
novel, They had heard it all, the judge had repeated much 
of it ad nauseam in his summing up, and yet they still wanted 
to have the words verbatim throughout their discussions. 
This looked like making a trial of endurance out of an 
already mammoth trial. 

Why is it that a jury is supposed to reach its verdict on 
the evidence heard in court without having the chance to 
check the possible introduction of bias and rumour through 
reference to the only reliable guide — the transcript of the 
words actually spoken? The English system leans heavily 
on the arrival of a verdict by way of general impressions 
rather than scrupulous examination of the testimony. When 
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Mr Justice Stable, in the case of Victor Terry, who was 
convicted in 1961 of the capital murder of a bank clerk in 
Worthing, gave the jury in that case a transcript of compli- 
cated medical evidence, marking certain passages touching 
on the plea of diminished responsibility, the Court of 
Criminal Appeal deprecated the practice. Now Mr Justice 
Gorman was conforming to that directive by telling the 
jurors, ‘No, you do not’ get a copy of the transcript. 

Both counsel were at one with the judge in concluding 
that jurors were not strictly entitled to a transcript and that 
it was very undesirable that on such a weighty matter they 
should be overburdened by volumes (well-thumbed and 
heavily marked, since all the available copies had been in 
constant use by the judge, counsel, and solicitors), Neither 
counsel, however, was willing to appear in the eyes of the 
jurors as less than helpful to the performance of their grave 
duty. 

Mr Swanwick for the Crown disclaimed any attempt to 
be forcing the jurors to take in the transcript with them. 
‘I make no application,’ he told the judge. Mr Sherrard, for 
the defence, cryptically said to the judge, ‘I am making no 
application. It is a matter which, I would have thought, in 
a long case like this, might be given consideration else- 
where. ...’ He probably felt that any doubts the jurors had 
of his client’s guilt would be fostered by endless searches 
for substantiating evidence in the transcript. But there was 
a difficulty about pushing too hard the jury’s case for having 
the ipstssima verba of the trial. Some parts of the transcript 
contained legal argument which was heard in court in the 
jury’s absence. Were the jurors only seeking to remind 
themselves textually of what they had heard and under- 
standably had forgotten during the mammoth murder trial? 
Or were they subtly expressing a suspicion that what had 
gone on in their absence would somehow provide them 
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with the key to the unexplained mysteries of the trial? 
There was little doubt that certain evidence which the 
judge had ruled inadmissible was of a highly prejudicial 
nature to the accused. This was the evidence of Mrs Louise 
Anderson, the antique dealer with whom Hanratty stayed 
from time to time. She was prepared to testify that during 
the relevant period she missed from her home a pair of 
black gloves - Valerie Storie in her evidence was adamant 
that the killer throughout wore black gloves. 

If jurors were permitted to have a transcript of the trial 
before them, passages of the argument heard in court in 
their absence could be transcribed in a separate volume and 
so not form part of the record taken with them into the 
jury room. 

At 11.20 a.m. the jurors were gone; the judge, who had 
spoken for ten hours, often conversationally to an attentive 
jury, and nearly inaudibly to a much less attentive but 
inquisitive crowded court, was also gone. James Hanratty 
was pale but smiling faintly as he was shepherded down the 
Steps to the cells to wait, interminably as it appeared during 
the hours to come. 

The Bedford courtroom can hardly have witnessed such 
drama in its long life. Capital punishment, one was persis- 
tently reminded, exacerbates the accused’s predicament, 
makes the onlookers appear ghoulish, and gives the pro- 
ceedings a macabre air. ‘The thin line between life and death 
is perceptibly revealed as the moment of decision draws 
closer, The audience in court had been expectant all morn- 
ing; the summing up was too protracted for the eager faces, 
pressed against the wooden railings that seal off the crowd 
from the well of the court. 

The courtroom — a piece of judicial Victoriana - conceded 
to modern refurbishing only some strip lighting of the 
crudest variety. Its garish light filtered down on to the 
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actors, paling them to the appearance of ashen undertakers. 

Acoustically the hall left everything that was to be desired. 

Judge, counsel, jury, and witnesses were close enough to 

allow even muted conversation to percolate through to each 
other. But even full-throated addresses from counsel were 
not always communicated to the audience; and the accused 
in his box at the back of the legal stage had at times to 
strain forward to catch all that was being uttered in or 
against his cause. The days of the dock, with its distinct 
aura of guilt surrounding a man supposed and presumed 
innocent throughout his trial, are surely numbered. A 
proposal within Government circles recently, that new 
courts being built should dispense with the dock and permit, 
American-style, for the accused to sit in a civilized way, not 
between prison officers but next to his counsel, was rejected 
because it would entail major reconstruction of every other 
criminal courtroom in the country. For such reasons are 
reforms in the law thwarted! 

As the actors and audience filed out through the narrow 
exits of the courtroom to await the jury’s verdict, a glance at 
the emptying stage brought home a salient truth. A royal 
crest above the judge’s upright chair has ‘V.R.’ on it, a 
reminder that with a change of monarch five times this 
century, the common law of England today betrays at one 
and the same time the strengths and the weaknesses of the 
law as developed in the nineteenth century. 


The longest murder trial in English law was drawing to 
its close. The a6 murder was soon to take its place in the 
annals of legal history, and the name of Hanratty, if he were 
convicted, would join the gallery of the infamous, along 
with Crippen, Heath, Christie, and the rest. But Hanratty’s 
trial had a distinction that no other murder trial has held; 
in spite of the expenditure of a vast amount of time and 
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public money, a plethora of publicity through the media of 
the press, radio, and television, and a society increasingly 
inquisitive for knowledge of one of the most sordid crimes 
committed in its community, the end of the trial produced 
few solutions save the guilt of the accused as found by eleven 
ordinary citizens. What did we really know about the crime, 
information about which had assailed our minds over six 
months? 

Outside the Shire Hall, in Bedford’s market-place, there 
stands an imposing statue of John Howard, the penal 
reformer. Coming out into the bustling square on that 
Saturday morning, with perplexing thoughts on this most 
protracted of trials — little did we know then that the quirks 
of the trial were to be increased by a vexing vigil of nearly 
ten hours before the jury finally returned - one reflected 
momentarily on the sociology of the crime with which 
Hanratty stood indicted. Had the penal system, which John 
Howard helped to fashion, done all it could to prevent this 
man committing the crime? Hanratty had, after all, spent 
six out of his last seven years in H.M. Prisons (Wormwood 
Scrubs, Durham, and Maidstone). 

The first impelling thought was about the trial: whatever 
the jury might say, should Hanratty be convicted on the 
evidence? One mulled over the salient features of the trial, 
stripped of the welter of trivia and irrelevances that per- 
vaded the proceedings. Was Valerie Storie to be trusted in 
her identification of the killer when she had seen him only 
fleetingly once in the glare of the headlights of an oncoming 
vehicle during an association of nearly six hours? Could her 
positive identification be accepted in view of her undoubted 
and admitted mistake at the first identification parade in 
selecting someone other than the accused man? Could her 
evidence - in any other circumstances damning - be 
weighed in the balance against Hanratty? And did the evi- 
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dence of identification by two men in vehicles on Eastern 
Avenue, Ilford, travelling for a few moments alongside the 
ill-fated Morris Minor that morning, a few hours after the 
crime had been committed, really add up to much? 

With identification of the accused reduced to a minimum, 
well short of proof beyond reasonable doubt, what re- 
mained? There was the evidence of Hanratty’s walking 
companion during remand in Brixton Prison that Hanratty 
had confessed to the horrible killing. Conclusive — if it was 
true. One’s knowledge of jurors suggested that not too 
much reliance is placed by them on the word of those 
witnesses who are themselves in trouble with the law. 

Three highly circumstantial pieces of evidence remained. 
There was the uncontroverted evidence of Hanratty’s stay 
at the Vienna Hotel in Maida Vale, and the disclosure in a 
room, which he had once occupied, of the cartridges from 
the murder weapon. Coupled with that was the inexplicable 
conversation Hanratty had with Mr ‘Dixie’ France to the 
effect that the back seats of London buses were a good place 
to hide a gun. Then the murder weapon was found in just 
such a spot! Hardly a coincidence. But, most of all and least 
logically, the jury would have found its doubts, if any, re- 
solved by the inanity of the defence’s switch in alibis. Most 
criminals know both the value of the alibi and the dangers of 
relying on it. Since the Crown is not entitled to know an 
accused’s defence until it is proclaimed at the trial, the 
element of surprise unduly favours the defence. If the 
alibi, false as it may be, goes unchecked by the police, 
the accused stands a fair chance of escaping conviction. 
Acquittal by default has been the happy fate of many an 
Englishman who has stood in the dock. This tenderness on 
the part of the English law to protect the accused by per- 
mitting him not to disclose his hand to the prosecution is 
playing the game (the English criminal trial is a game) 
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according to extraordinary rules. Once the alibi is shown, 
however, to be demonstrably false, the effect upon the jury 
is devastating. Although the destruction of an alibi has in 
law no more effect than the nullifying of any other defence, 
jurors inevitably take it as a clear indication of guilt. And 
in Hanratty’s case the falsity of one alibi, persisted in until 
the eleventh hour of the trial and substituted by another 
alibi (also palpably false), reinforced the signs of guilt. 

Lunch had intervened in these peripatetic thoughts; 
yet far into the afternoon the feeling of an informed 
onlooker was increasingly that on the evidence before 
the court a jury should not convict Hanratty of the crime 
with which he was charged. The element of doubt per- 
sisted, and as the hours flickered by, the thought of an 
acquittal gathered its own momentum. At a quarter to six — 
more than six hours after the jury’s original retirement — 
the whisper ‘they’re coming back’ had us scurrying back 
into court. But just as quickly the word went round that the 
jury was only seeking further guidance from the judge. The 
jurors wanted more aid about the definition of reasonable 
doubt. “Would you confirm that we judge the case on reas- 
onable doubt, or must we be certain and sure of the prisoner’s 
guilt to return a verdict?’ was the jury’s first elliptical 
request. Then, secondly, would the judge comment on 
circumstantial evidence and the bearing that legal notion 
had on identification and the cartridge cases found at the 
Vienna Hotel? What if the circumstantial evidence admits 
of more than one theory, must the theory in favour of the 
defence ‘invariably be adopted’? 

The use of the words ‘reasonable doubt , ‘sure’, ‘certain’, 
and so forth is very much a matter of semantics. As the 
judge put it, the jury must be able to exclude all doubts 
beyond those which are fanciful or unreal. The Bedford 
jury seemed to be saying, ‘How certain is certain?’ and in 
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doing so trying to get the judge to take off the jurors’ shoul- 
ders the unbearable burden of determining the accused’s 
guilt. The English law has, however, affixed the responsi- 
bility fairly and squarely on to twelve amateurs, leaving the 
professionals free from the task, and there are no means of 
reversing the process. 

On circumstantial evidence, the judge appeared to lean 
heavily towards a construction favourable to the accused. 
But his words and his analogy were insufficiently clear, so 
that the foreman’s assent to the judge’s question, whether 
the jury understood what he had said, appeared to be uttered 
out of politeness rather than real understanding. Mr Justice 
Gorman had said: ‘Members of the Jury, circumstantial 
evidence is evidence of circumstances, all of which point 
inevitably to one conclusion. The one conclusion to which 
they point is the guilt of the accused. Members of the Jury, 
if I might use an analogy (and I appreciate that analogies 
might not be exact), you have a number of roads, a number 
of circumstances, converging on one place, and all the 
circumstances must, as it were, converge upon the one thing 
which is the guilt of the accused. Circumstantial evidence 
is quite good evidence [note the playing down of the value 
of such evidence which is generally regarded often as better 
evidence than direct evidence], but the evidence of the 
circumstances must, all of it, point to an inevitable con- 
clusion, that conclusion being the guilt of the accused.’ 

Mr Justice Gorman’s application of his ruling on circum- 
stantial evidence to the problem of identification and the 
cartridges found in the room at the Vienna Hotel had 
deflected momentarily at least the half-expected verdict of 
guilty. Before delivering the jurors back into the safe keeping 
of the jury bailiffs and to their secret deliberations, the 
prosecution was given a further apparent rebuff. The judge 
added, as a kind of Parthian shot, that circumstantial 
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evidence was the ‘evidence of circumstances pointing in- 


evitably to one conclusion only. . . . Though those circum- 
stances may point to his guilt they must point inevitably to 
his guilt.’ 


The most lucid definition of the value of circumstantial 
evidence has come from the Courts of South Africa, which 
have produced some of the greatest jurists of the Common- 
wealth. In 1934, Mr Justice Curlewis in the Appellate Divi- 
sion (which sits at Bloemfontein in the Orange Free State) 
gave what he thought was the best guidance in the evalu- 
ation of circumstantial evidence. One of the main rules of 
induction, he said, is that, in order to justify the inference 
of guilt, the inculpatory facts must be incompatible with 
the innocence of the accused and incapable of explanation 
on any other reasonable hypothesis than that of his guilt. 

Mr Justice Gorman’s ruling was on any view unduly 
favourable to the accused, and if in our system of law the 
Crown could appeal against an acquittal and plead that a 
direction from the judge to the jury was wrong, in the 
sense that it put the Crown’s burden of proof too high, this 
ruling would very likely have been the subject of a successful 
appeal by the Crown in the event of an acquittal. Recently 
English lawyers were reminded that in India, whose crimi- 
nal law is based on a code drafted by a great English 
criminal judge of the last century, the right of the Crown 
to appeal against an acquittal exists. If the judge’s summing 
up is so demonstrably wrong in favour of the accused as to 
mislead a jury into acquitting a man whom the jury, had it 
been properly directed, would have convicted, should the 

Crown not have a right of appeal, with a re-trial if they win 
the appeal? A guilty man who is acquitted should not take 
the benefit of the errors of a judge in handling the trial. It 
may be right that every accused has a vested interest in a 
perverse jury. The dice cannot, however, be so loaded in 
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his favour that he should be allowed to take advantage of 
an errant judge. 

Once again in the evening shadows, we were left to 
ruminate on the state of play. Would the jury convict Han- 
ratty, in the light of the judge’s indication — or so it seemed 
to some cognoscenti watching the trial — that an acquittal 
was the proper verdict? If the jury had doubts on Hanratty’s 
guilt, their doubts could scarcely be removed by what the 
judge had said. Defence hopes were understandably high. 
At the very worst there would be a disagreement — a ‘hung’ 
jury, as the Americans curiously call it. Even if there were 
only one or two jurymen unconvinced of their colleagues’ 
arguments in favour of a conviction, surely their persistence 
over six hours of deliberation would not wilt now. 

But if all this were true, surely the jurors would be back 
soon, either with a finding of not guilty or with an indi- 
cation that they could not reach a unanimous decision. As 
time sped by and night crept in across the river, which runs 
at the back of the Shire Hall, the chances of an acquittal 
receded, but the hopes for disagreement were greatly en- 
hanced. An hour and a half passed when our perambulations 
round the darkening corridors and main hall, now liberally 
littered with cigarette ends, were abruptly stopped short. 
Once more the rumour spread of the jury returning and 
here at last we thought the verdict was at hand. It was not 
to be. 

All the actors and the audience filed wearily back into 
court except those upon whose activities everyone was 
concentrated. The eleven jurymen did not take up their 
places, but instead made known their latest wishes by a 
note to the judge. The strain of this long trial, sharpened 
by the long hours of nervous tension while the jurors res- 
ponded to their call to duty, was becoming intolerable. The 
perkiness, not to say cheekiness, of the accused throughout 
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the trial, which had been almost infectious, had long since 
gone. Now he was reduced to the man who sees the gallows; 
he was visibly distressed by having to be brought up into 
the dock, even though the import of what was happening 
carried no relief from his anxious vigil. Why does English 
law demand that on every single occasion the accused must 
be present when his counsel is quite capable of safeguarding 
his rights? All the jurors were asking for was permission to 
have some tea sent in to them. They may not have realized 
the reaction of the onlooker, which was to regard such a 
request as downright impudence. Yet the judge was not to 
allow any criticism of his handling of the trial. He obtained 
the agreement of counsel to the arranging of tea for eleven 
thirsty men. One almost yearned for the good old days 
when jurors were deprived of candle, water, or food until 
they had reached their verdict. Instinctively, one aspect of 
the continued use to society of capital punishment came to 
mind. Had the death penalty not existed to give added 
ultimate meaning to a trial for murder, 
would the jury have deliberated with apparently so im- 
mensely grave a sense of responsibility? As itturned out, one 
felt that without the death penalty hanging like a Damoclean 
sword over the whole of the proceedings, always slightly 
distorting the shape of the words and actions of all the 
actors in the murder play, this jury would have been back 
in court before lunch with its verdict of guilty. How relieved 
and how much better off our society would have been. Even 
if the doubts of Hanratty’s guilt, according to the evidence, 
remained, imprisonment for life, subject to possible earlier 
release by the Home Secretary, would have satisfied the 
direst demands of any right-thinking members of society. 
After all, on his own frank admissions, Hanratty was 4 
confirmed housebreaker and burglar, bent on furthering his 
criminal career. Who could have gainsaid the need to lock 


24 


poignancy and 


INTRODUCTION 


hi : ó 
ja for es time to come? But to take away his life, if 
oubt remained, would be ; 
i an unpardonable 
would incidentall E 
y destroy the means i 
j of kno 
about the accused and his crime E e 
W ) ai 
e a was the nature of the crime? On the assumption 
3 the “AE was correct and that Hanratty had in 
a lapse of discretion told hi i 
s fellow inmate of Bri i 
<< ; of Brixton Prison 
: a i as the A6 killer, what was the motive for this crime? 
ow i 
i id Hanratty, an urban criminal whose home and 
5 Te were north-west London, come to be wanderin 
p intlessly in Buckinghamshire: how was it that he pas 
vi aD Lape 
up : a ee in a car standing in a cornfield in the gather 
g usk of an August evening? What turn of chance 
what 7 i i She 
oo aol design — brought him to this comparatively 
spot of rural England wh i 
t : en Micha 
Valerie Storie were there? pors 
Wha igni i 
fe u more significantly still, was the motive for the 
p las j 
oi Nas it just a senseless escapade of a chea 
. bs z 
a eR crook who wished to show that he pe t 
ÈH was 
S 7 the gangster’s supreme act? If it had been lust 
e 7 . . . ` j 
hea 1 y 7 Valerie Storie, or plain robbery, what was the 
ha oni Re nightmare drive through the main 
roads on the fringes of th i 
asi e metropolis? If i 
motiveless’ crime, the ave aud 
n what o 4 i 
Pazen 3 ther explanation was there 
2 NA ai i 
ale eonia mind was once more halted in its 
i s only one isolated, yet immensely decisive, question 
as at las answ i i 
E ast to be answered, it was at least the answer we had 
Iy 
E a © er to hear. Ten hours all but ten minutes 
NA ed by when finally the jurors now resolved thei 
aA a and if so, on what issues? For the jury is 
a upon be explain itself; its verdict stands as a 
solution of hours of deliberati 
lige iberation and argument 
et pieces were in thei 
eir pl j 
places. The judge, wan 


25 


THE A6 MURDER 


and tired, took his seat. Alongside him was his clerk and the 
chaplain. Counsel and solicitors were arranged on the 
diminutive bench facing the judge; the press, which had 
waited all day to send its messages winging their way to its 
avid readers, and the patient gallery audience, which had 
never expected to wait so long for the denouement, were 
ready. Hanratty, his canary-coloured hair - a much dis- 
cussed topic in the trial - looking a shade blacker at the 
bleached roots, was distinctly jaded as the prison officers 
brought him up for the last time from the dingy cells below. 
The jury filed in. Immediately we knew the result; two 
jurors, who had pronouncedly, almost ostentatiously, 
beamed benevolently round the court during the earlier 
returns to court, now looked grave. The rest was formality, 
uttered sonorously amid a silent audience. ‘Are you all 
agreed upon your verdict?’ rasps the deputy clerk of Assize. 
“We are, my Lord’ and, even it seems before the jury is 
asked what that verdict is, the word ‘guilty’ is uttered in 
staccato style. The law, as if to rub in the consequences of 
the jury’s verdict, repeats its request, ‘... and that is the 
verdict of you all?’ ‘That is the verdict of us all,’ recites the 
foreman of the jury without even looking round to assure 
himself that even at this crucial moment there is no dis- 
senter. Perhaps if he had stopped to seek assent to the 
repeated question, an erstwhile doubter might have re- 
newed his misgivings and given vent to them. But there was 
to be no such drama in this trial. A retraction can be made 
at any time up until the verdict is recorded by the Court. 
Jurors have frequently relented later, but unless it is clear 
that they have not agreed to the decision no action can be 
taken to nullify the verdict. 

And yet not all is smooth sailing. Asked if he has anything 
to say before the passing of the sentence of death — the 
word ‘death’ is not used but left to the judge, although for 
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a capital murder it is an obligatory sentence — Hanratty 
fumbles pathetically, disastrously, perhaps even truthfully: 
‘I am not —- innocent.’ Absolute silence accompanies his’ 
words, which for once in his life fail him. Recovering such 
composure as is left to him, he adds, very low but with a 
show of confidence, ‘I am innocent, my Lord, and I will 
appeal. That is all I have to say at this stage.’ 

Sentence is passed and the chaplain intones his inevitable 
‘Amen’. The prisoner is gone, the judge deeply affected — 
one almost suspects that he disagreed with the verdict — 
counsel bundle up their briefs, the public with a minimum 
of conversation — and that whispered — filter out into the 
night and away. The crowds have gathered outside the Shire 
Hall to savour the last outrageous scene of this ghoulish 
performance. A darting glance at the accused as he is 
taken to the police van and away to the death cell feeds the 
constant appetite for sensationalism. What, one wonders, 
would have been the reaction if Hanratty had been ac- 
quitted? 

But according to eleven good men and true, Hanratty did 
the awful crime and the penalty for that crime is not their 
concern. If he did, how and why did he do it? And who is 
this man who has been the centre of as simulatedly exhaus- 
tive an inquiry as can be expected from our legal system? 
Is he mad? If not, does he suffer from some mental abnor- 
mality that would affect our judgement of the heinousness 
of the crime? What is his background? We know he has a 
criminal record, but what led him to crime and what in our 
name has the penal system striven to do to correct his 
criminal tendencies? 

As one walked away, numbed by the processes which de- 
manda life for a life, the question marks grew larger and even 
more unanswered. Was there not something depressingly 
unsatisfactory about a system of criminal justice which left 
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the community more perplexed at the end of the process 
than at the beginning? Mysteries will always remain so long 


‘as man keeps secret his innermost thoughts and knowledge 


of his actions. But that the mysteries should multiply and 
not be diminished by the revelations of a public trial seems 
inconceivable and unforgivable. 

But then we remind ourselves that, paradoxical as it may 
sound, the English criminal trial is not designed to get at 
the truth of the matter. The sole question is: ‘Is this man 
in the dock guilty or not of the crime with which he is 
charged?’ The layman justifiably asks whether this question 
itself is not an inquiry into the truth about the crime, The 
case of James Hanratty was a classic example of how wrong 
the layman is in supposing that English lawyers are in any 
sense seekers after the truth. What was displayed in the 
case of R. v. Hanratty, with great majesty, solemnity, 
earnestness, and professional integrity, was merely the 
semblance of truth. 


set 


CHAPTER 2 
The Crime 


Other sins only speak; murder shrieks out 
JOHN WEBSTER (1580-1625), 
Duchess of Malfi, Act tv, scene ii 


THE story starts, so far as the law is concerned, with the 
activities of two young people on the evening of 22 August 
1961, which resulted in the death of one of them in the 
small hours of 23 August in a car in a lay-by adjoining the 
A6 road, at a spot gruesomely named Deadman’s Hill. That 
one was Michael John Gregsten; his companion, who sur- 
vived the grimmest ordeal imaginable, was Valerie Storie. 
There was no quarrel about it - Michael Gregsten was shot 
dead through the head in cold blood in the early hours of 
that August morning. How these two came to be held up by 
a gunman, and literally taken for a ride, was the subject of 
an exhaustive police inquiry and court proceedings tricked 
out in great detail. But how these two came to be where 
they were that evening received the scantiest of treatment. 

Both of the victims were civil servants working in the 


‘Department of Scientific and Industrial Research, and in 


particular the Road Research Laboratory at Slough. For 
some three years the two had known each other and their 
liking for motor rallying brought them into closer and more 
constant contact. The disclosure of their true relation- 
ship was left until Valerie Storie wrote a short series of 
articles for a popular magazine in June 1962. Not even a 
glimpse, let alone a glimmer, of the relationship was given 
to the jurors in court. Mr Swanwick, for the Crown, merely 
asked: “Did you know him well?’ - Answer: ‘Yes.’ One 
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more cryptic question was put: ‘ How well was your relation- 
ship with him?’ Answer: ‘We were very fond of one another.’ 
And that was all; counsel deftly switched to the victims’ 
mutual interest, and motor-car rallies superseded our skimpy 
knowledge of the victims. And since the defence was 
contending that the accused never came across these two 
ralliers at all there was no cross-examination on this aspect 
of the case. 

The only other item we were told was that the fateful car, 
a Morris Minor, registration number 847 BHN, was owned 
jointly by Gregsten’s mother and aunt who had loaned it to 
the couple for their motor-rallying excursions. On that 
evening in high summer — a poor one that year — the two 
met after work, went to Miss Storie’s home on the Cippen- 
ham Estate, Slough, and then went on to the Old Station 
Inn at Taplow, a delightful Buckinghamshire village on the 
Thames between Slough and Maidenhead: At 8.45 the two 
left the Inn and drove a little distance to a remote spot by 
the river known as Dorney Reach and turned into a corn- 
field, a place to which they had been a number of times 
before. Mr Swanwick commented in his opening speech to 
the jury: ‘You may think it is plain that they wanted to be 
alone there. They pulled into that cornfield and they dis- 
cussed the rally that they were planning together, parking 
just inside the cornfield, and at that time it was still day- 
light.’ 

At dusk there came a tap on the window by the driver’s 
seat. As Gregsten wound down the window Valerie Storie 
and her companion saw a revolver thrust through and a man, 
then unidentifiable, saying, “This is a hold up. I am a desper- 
ate man.’ 

The rest of the story of that night we know in consider- 
able detail from the uncontroverted evidence of Valerie 
Storie. Gregsten and she tried desperately to persuade, the 
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intruder to take the car, go away and get his food — if he 
wanted to — but to do anything so long as he left the two 
alone unharmed. The intruder refused. He seemed un- 
certain what next to do, although he was convinced of the 
need to leave the cornfield before daybreak when his face 
could be seen and more easily recognized later. Eventually 
he demanded from Gregsten the ignition keys. Gregsten, 
having handed them to him, was ordered to open the back 
offside door, into which the intruder scrambled, telling 
both of his victims to keep facing forward. Now in the car, 
keeping his gun pointed at Gregsten, he told them it was 
loaded, that he had not had it very long, that he felt like a 
cowboy, and added, ‘It is a 3.8.’ He tapped his pockets; 
they rattled. He said, ‘These are all bullets.’ He said that he 
had never shot anyone before, and that, Mr Swanwick told 
the jury in his opening speech, was a little ominous. He 
kept looking at his watch, saying there was plenty of time, 
but he did not say what there was plenty of time for. He said 
he had not eaten for two days, had been living rough, and 
was soaked with rain, but Valerie Storie observed that 
although that was what he said, he was very neatly and 
tidily dressed —- a piece of bluff designed to conceal his 
identity and put off any question of pursuit, because ‘the 
man did not look in any way at that time as though he had 
been sleeping rough’ was Miss Storie’s comment. And, 
said Mr Swanwick, ‘likewise he kept saying how hungry he 
was, but, as the evening wore on, at least, he had ample 
money and ample opportunity to get food if he wanted it, 
but never in fact bought any food and that may be, you 
may think, another blind.’ 

Minutes later, Gregsten, still at the point of the gun, was 
handed the ignition keys and told to drive. He did so for 
some thirty or forty yards farther into the field and stopped. 
The intruder demanded their wrist-watches, which were 
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handed over. He demanded Gregsten’s wallet and took £ 
out of it. He demanded Miss Storie’s purse with only a Ea 
shillings in it. Then he demanded her handbag, but she had 
had the presence of mind to extract seven ponid notes 
which were in it. Later he returned the two watches, which 
were found the next day strapped on to Valerie Storika 
wrist. Mr Swanwick’s comment, ‘That, you may think 
possibly supports the view that the principal motive for this 
crime was perhaps sex rather than money: but that is a 
matter for you, members of the jury’, seemed sweeping 
but perhaps accurate. There they remained for some tide 
the intruder indecisive, the couple in the front seeking aci 
ways of enticing him to leave them alone. On one occasion 
a light came on in a nearby house and a man came out és 
put his cycle away. This made the intruder nervous and 
agitated, and he told his victims that they should say nothing 
if the man did come up to the car, otherwise he would shoot 
the man and then shoot them. So it went on, so Valerie 
Storie recounts, until half past eleven or midnight. Then 
the gunman changed his mind and decided that he would 
like to leave the field. There was a discussion as to where 
they should go. The gunman mentioned the M4, which was 
the nearest main road. He said he was not anxious to go to 
Maidenhead or Slough, but once on the main road he 
directed them to Slough. Once they stopped to get some 
milk from a machine, but they found nobody had any 
sixpences to operate the milk machine, so on they went. By 
now it was nearly midnight. The gunman apparently knew 
of a café near Northolt where they could get something; 
this time, as they travelled through the countryside, there 
was a clicking noise from the revolver. The gunman said he 
was putting the safety catch on and off. All the time the two 
were made to face the road in front of them. As they passed 
London Airport they stopped for petrol. Here the gunman 
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was taking no chances. He gave very precise instructions; 
he would shoot if they showed they were afraid. He handed 
Gregsten a £1 note for two gallons of petrol. Gregsten got 
10s. 3d. change. The gunman demanded the tos. back, but 
gave the 3d. to Miss Storie, telling her she could keep it, as 
he said, ‘for a wedding present’. In fact, throughout this 
terrifying drive he persisted, in spite of being corrected, in 
thinking of Gregsten and Miss Storie as husband and wife. 

Through Hayes they went on to Western Avenue, but 
instead of turning off, as they should have done if they were 
going to Northolt, the gunman directed them to go straight 
on -through the Harrow area. So they continued through 
north-west London. At one point they stopped to enable 
Gregsten to get some cigarettes. No doubt Gregsten thought, 
or hoped, that by stopping to get cigarettes he might in 
some way have been able to summon assistance. But the 
gunman was elaborate in his precautions. He kept Miss 
Storie at gun-point as a hostage while Gregsten got out to 
get some cigarettes. When Gregsten returned he offered 
him a cigarette, and Miss Storie lighted two and handed 
one back to the gunman. As Mr Swanwick related to the 
jury in his opening speech, ‘The gunman accepted it but 
said he did not like smoking. That is another matter I would 
like you to bear in mind, and in fact in the cornfield he said 
he did not smoke. You will hear that the accused man is 
not keen on smoking. . . .’ When she handed him a cigarette, 
Miss Storie noticed that the gunman was wearing black 
gloves. He did not want any fingerprints. 

After that incident, the gunman told Gregsten to go up 
the a5 road to St Albans. It was at this stage that Gregsten 
again tried to do something to attract the attention of other 
road users. The car was fitted with a special switch in the 
dashboard which operated a reversing light, and because 
he was able to operate this light without the gunman 
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noticing, he put his hand down and kept switching the’ 
reversing light on and off in the hope of attracting attention, 
He did attract one car which followed and passed him, but 
a passenger in it merely turned and pointed to Gregsten’s 
car as he (the passenger in the other car) passed, to indicate 
that something was wrong with Gregsten’s car. Mr Swan- 
wick commented with excessive understatement, ‘He did 
not, unfortunately, stop the car.’ The gunman became 
nervous and made Gregsten stop the car and go with him 
to the back to check on the rear lights which he thought 
had been going wrong. Still Miss Storie never got a chance 
of seeing the gunman’s face, and so they went on from St 
Albans to the a6, Gregsten still flashing his reversing 
light. At this stage, although the gunman disclaimed that 
he was hungry, he did say, ‘I want a kip,’ which Mr Swan- 
wick, perhaps unnecessarily, explained to the jury meant, 
‘I want a sleep.’ Having announced that he wanted to 
sleep, the gunman twice directed Gregsten to turn off the 
road to find somewhere where he could sleep. On two 
occasions the place they parked in turned out to be private 
Property, so they went on again, but the third time they 
drove into a lay-by, which became the scene of the murder, 
The car was stopped, the lights turned out. Again they 
begged him not to shoot them, to which he replied that if 
he had wanted to shoot them he would have done so long 
before. He repeated his desire to sleep, but first he said he 
must tie both of them up. He made Gregsten get out of the 
car, took him round to the boot, threw him a piece of cord 
and told him to get back in the driver’s seat. He nade 
Gregsten give him the cord and with it and Gregsten’s tie 
he tied Miss Storie’s hands behind her back and lashed 
them to the rear door inside of the car. In fact, she managed 
to strain her hands apart so that they were not properly 
tied at all and she could get them free. 
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He then looked round for something to tie Gregsten up 
with. He told him to pass over a duffle bag containing some 
clean laundry. It was at that moment of time in the front of 
the car, when the gunman was sitting in the back seat and 
Gregsten was sitting in the driving seat with Miss Storie 
sitting next to the driving seat, that something happened 
to precipitate the killing. Gregsten picked up the bag and 
half turned to his left to hand it back; when the gunman 
shot him twice at point-blank range just beside the left ear 
almost at right angles, causing the rush of blood which 
ultimately choked and killed Gregsten. The noise, the smoke, 
the smell, made Miss Storie scream. The gunman, calmly 
and quietly, said, ‘Be quiet.’ Miss Storie’s next reaction was 
not so much as to commiserate with the dying man; instead 
she instinctively turned on the gunman: ‘You bastard! You 
shot him! Why did you shoot him? - you promised me you 
would not shoot,’ to which he replied, ‘He frightened me - 
he moved too quickly,’ and added that he got scared be- 
cause Gregsten had moved instinctively towards him. Mr 

Swanwick commented: ‘I suppose that might be true; or 
was he lusting after Miss Storie at this time and-did he want 
Gregsten out of the way, or was the urge to use his new and 
exciting toy to shoot someone for the first time too much for 
him, or did he think Gregsten had seen him and might 
recognize him?’ Miss Storie pleaded with the gunman not 
to shoot her as well, and told him that she wanted to get 
medical help for Gregsten. By this time, Miss Storie’s 
hands were free. The gunman realized this and told her as 
she sat in the front seat of the car to kiss him and promised 
that he would not shoot her. She refused once, trying to 
grab the gun from him, but he was too strong for her. When 
he threatened her with shooting, she allowed him to kiss 
her. Then he took a cloth out of the duffle bag and covered 
the dead man’s face with it, the body being slumped in the 
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driving seat and blood flowing down between the seat and 
the side of the car. Then he ordered Miss Storie to come 
into the back seat with him. She refused, but again at gun- 
point he made her get out of the car and so did he. At gun- 
point he then forced her into the back of the car. He made 
her undo her brassiére, fondled her, and made her take off 
her knickers and lie back in the car while he undid his 
trousers and raped her. 

It was now getting near daybreak. The gunman sensed 
that he had to hurry and leave the scene of his awful crime. 
He first made Miss Storie lug Gregsten’s body out of the 
car by grasping the body under the armpits — he was careful 
apparently not to get any blood upon himself. 

Valerie Storie dragged the body round the back of the car 
to the edge of the strip two or three yards behind the car 
where the body was ultimately found. 

The gunman carefully wiped the steering wheel and cov- 
ered the driver’s seat; he then made Miss Storie start the 
car and show him how the gears and light switches operated. 
She returned and sat beside the body of Gregsten, pleading 
with the gunman to leave her. Then, walking two or three 
steps back from her towards the car, as if he had decided to 
drive away, he turned round and shot her four times, one 
of the bullets going straight through her neck close to the 
spinal cord. She did not lose consciousness, but simulated 
death. Nevertheless, not content with having shot her with 
four bullets, he reloaded and fired again. He obviously then 
came to thé conclusion that she was in fact dead. 

At about three o’clock, some six hours after he had first 
come across the couple in the Buckinghamshire cornfield, 
the gunman drove away southward towards Luton. Miss 
Storie was left - the bottom half of her body paralysed. She 
tried to attract attention by waving her white petticoat and 
screaming. She quickly either lost consciousness or went 
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fast asleep. She was woken three hours later by a young 
Oxford undergraduate engaged on a traffic census, who 
fetched a labourer. She told them what had happened and 
gave a brief description of the murderer. Apart from judging 
the height of the assailant, who she said was not very much 
taller than herself — this she could judge when they were 
both out of the car before the rape took place — there was 
one time and one time only when she had got a clear view 
of his face. That was on the occasion when, after having 
shot Gregsten, he told her to turn round and face him. A 
car came from the Luton direction and its headlights lit 
him up as she was staring full into his face for a few fleeting 
moments. During that time she noticed that his eyes were 
‘icy blue, very large and staring, so that you could see almost 
the whole of the coloured part of the eye’, and hair which 
she described as ‘brown hair, swept back’. She tried, after 
he left, to write on the ground ‘brown hair, blue eyes’ with 
the little stones on the ground. One other thing which had 
indelibly printed itself upon her mind was the gunman’s 
voice. She said he was quiet-spoken, with a young-sounding 
voice with a cockney or London-type accent, and that he 
could not pronounce his ths. He said ‘fings’ and ‘fink- 
ing’ instead of ‘things’ and ‘thinking’, and a favourite 
phrase of his, which he used frequently during those six 
hours, was, ‘Be quiet, will you, I am finking.’ As Mr 
Swanwick observed, ‘You will hear from a number of 
witnesses that this is a peculiarity of speech of James 
Hanratty, that he is quiet-spoken, that he has a young- 
sounding almost childish voice, that he has a London accent, 
that he cannot pronounce his ths but pronunces them as 
though they were an f, and at least on one occasion he was 
heard by a police officer, and indeed said to a police officer, 
the very phrase, or a similar phrase, “ Be quiet, I am finking.” 
That is the manner of his speech.’ 
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The only other significant thing that Miss Storie was able 
to recount was the gunman’s personal history and criminal 
record. He said that when he was a kid he was locked up in 
a cellar, kept in the dark and given bread and water, and had 
never had a chance in life, and he told her, more significantly, 
something of his criminal past. The accused’s criminal past, 
as Mr Swanwick reminded the jury, was a matter which he 
was entitled to keep dark if he wanted to, ‘but it had great 
relevance in this case because it may tell either way, but to 
mention it with the full concurrence of the defence is, I say 
at once, that that criminal past contains no record of 
violence or the use of violence. You may remember the 
phrase the gunman used, “‘I have never shot a man before iy 
and as with so much else you might well expect that there 
is a mixture of truth and exaggeration in what he said, if 
indeed it was James Hanratty, for he told her he had been 
to prison; he told her since he was eight he had been to a 
Remand Home and to Borstal, and to C.T. (which would 
mean Corrective training), a particular form of punishment, 
and the next one coming up was P.D. (preventive detention) 
that might well follow after a sentence of corrective training, 
but not a man of this age, that is, the age of the accused. 
He told her that he had done five years for housebreaking, 
and had done the lot, meaning, you may think, he had served 
the whole sentence without remission.’ 

Hanratty had, in fact, been one of a very few prisoners 
who had failed to earn remission on his sentence of three 
years’ corrective training because of an attempted escape 
while serving that sentence. But does saying ‘I have done 
the lot’ mean that he had served the full term of a particular 
sentence, or does it not rather mean that he had undergone 
every type of penal treatment which is available to the 
criminal courts of this country? He had, in fact, not been to 
a Remand Home or a Borstal. It was not true that he had 
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done five years for housebreaking - he had in fact been 
sentenced to two years’ imprisonment for housebreaking. 

Hanratty’s criminal record was elicited from him at the 
beginning of his own testimony from the witness box. He 
had had four previous convictions. On 7 September 
1954 he had been placed on probation for twelve months 
and disqualified from driving for twelve months when taking 
and driving away a motor-car without consent and for 
driving without proper third-party insurance and without 
a driving licence. On 6 October 1955 at the County of 
Middlesex Sessions he was sentenced to two sentences of 
two years imprisonment, the sentences to run concurrently, 
for housebreaking and stealing property, with four cases of 
housebreaking and one of burglary taken into consideration. 
On 3 July 1957 at Brighton Magistrates’ Court he was 
sentenced to six months’ and three months’ imprisonment, 
the two sentences to run concurrently, and disqualified from 
driving for two years and fined ros. for stealing a motor-car 
and driving a motor-car without insurance and without a 
licence, and another case of taking away a motor vehicle 
without the owner’s consent was also taken into con- 
sideration. 

On 26 March 1958 he was sentenced at the County of 
London Sessions to three years’ corrective training for 
stealing a motor-car and driving while disqualified. One 
case of stealing was taken into consideration. He had never 
been convicted or indeed charged with any offence involving 
violence or with any offence of a sexual character. 

The events constituting the crime are, then, clear from 
the moment at which Hanratty tapped on the car window. 
What is far from clear is why Hanratty on the one hand and 
Gregsten and Valerie Storie on the other hand should ever 
have come to the Buckinghamshire cornfield. Both these 
questions, as we have seen, were largely excluded from the 
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trial because of the nature of Hanratty’s defence. The odd, 
even bizarre, result of the rigid formalism of the English 
accusatorial system of criminal trial is that the longest 
murder trial in English legal history never came near to 
revealing the one inexplicable feature of the case — what was 
Hanratty, an urban thief, immaculately dressed as always, 
doing wandering round a cornfield at Dorney Reach carry- 
ing a loaded revolver, a weapon he had never been known 
to use in his quite extensive criminal career? To speculate 
about this large imponderable question could provide the 
clue to Hanratty’s motivation and responsibility. — both 
criminal and moral — and also offer a short study in what has 
come to be called ‘victimology’. 

Criminologists have for some time been studying in the 
field of homicide the question of victim-precipitation — that 
is, to what extent the victim contributes to his own death. 
There are the recognized legal defences of provocation and 
accident which the accused may set up in answer to a charge 
of murder, but, those apart, the law is not directly concerned, 
when assessing criminal responsibility, with other factors 
which contribute to the act of killing. But the criminologist, 
mindful of crime prevention, is acutely concerned to point 
to certain behaviour which is likely to induce a potential 
assailant to kill. It has been established, for example, that 
a victim of a burglary is much more likely to be coshed over 
the head if she screams when finding the burglar in her 
bedroom than if she calmly tells him to go away. Nobody 
Suggests that it is anything less than natural for an old 
woman in bed at night to scream if she finds a burglar in 
her room, or that she is in any way to blame for the burglar’s 
violent reaction to her screams. But if old women in this 
predicament can learn that their lives may be saved by the 
exercise of considerable presence of mind in not shouting 
for help or screaming, then murders may be prevented. So 
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it is in other types of cases. If, in general, we can learn 
precisely how killings occur, we may be able to advise 
potential victims of murder how to avoid an untimely death. 

Let us speculate about the a6 killing. The public do 
not know what was the true reason for such an apparently 
motiveless crime, and nothing that I have been able to dis- 
cover throws any more light on the subjéct. But some 
speculation is not amiss because it might indicate to the 
police authorities, whose duty it is to prevent as well as 
detect crime, that the case of the A6 killing should not be a 
closed book. 

Is it altogether fantastic to wonder whether Hanratty was 
in some way sent to the cornfield in Buckinghamshire with 
a gun in his hand? Let us suppose that Gregsten’s conduct 
was such that someone might go to the lengths of trying to 
scare him. No physical harm might have been intended, 
but in the light of the little that we now know about Han- 
ratty’s personality (see Chapter 4), Hanratty, planted with 
a gun in the field to which Gregsten and Miss Storie had 
been on previous occasions, might well set in train a series 
of incidents that could end in death for someone. 

If the a6 killer was in fact Hanratty, and he had been sent 
to that remote spot in Buckinghamshire to scare Gregsten, 
it would explain the one really inexplicable fact of the 
Hanratty trial. Hanratty was at Dorney Reach because he 
had a mission to perform there at the behest of someone 
else. A fantastic notion? Maybe, but should not we explore 
it? As the case stands at present - and also stood throughout 
the legal proceedings — there is no explanation for Hanratty’s 
presence in the cornfield, bar the unsatisfactory reason that 
he happened coincidentally to be meandering hopefully, 
carrying a gun for the first time, near a wealthy residential 
rural area. 

The Crown, however, did not offer burglary as the motive 
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for this crime. Mr Swanwick, in his opening address to the 
jury, suggested the contrary, although in his final speech he 
seemed to place no reliance on any substantiated motive. 
In outlining the case to the jury, he referred to an incident 
early on in the events of the night in August when the killer 
demanded from Valerie Storie two wrist-watches; but later 
on he returned them to her. They were found the next day 
strapped to her wrist. ‘That,’ said Mr Swanwick, ‘you may 
think, possibly supports the view that the principal motive 
for this crime was perhaps sex rather than money.’ Indeed, 
although Hanratty was not charged with rape, Valerie 
Storie told in her evidence that after Gregsten had been 
shot, she was forced into the back of the car and was sexually 
assaulted. Was Mr Swanwick hinting at a more sinister 
sexual motive than Hanratty’s lust for the body of Valerie 
Storie? 

Let’s abandon the wilder hypothesis that the killer was 
hired to seek out Gregsten and scare or even kill him. Let’s 
suppose that fact is more faithful to truth than fiction, and 
that Hanratty was that August evening wandering purpose- 
lessly through the Buckinghamshire countryside, and that 
he happened to stumble across Gregsten and Valerie Storie. 
Hanratty could hardly have expected a profitable haul by 
holding up this couple in a car. What, then, attracted him 
to the car and what made him hold them up? For this 
hypothesis one would have to assume some knowledge of 
Hanratty’s mental condition, but we know little or nothing 
about that. What we do know is inconclusive and specu- 
lative. 

Suppose Gregsten and Valerie Storie were embracing 
each other at the moment that the killer tapped on the 
closed door window of the driver’s seat. If the killer himself 
had a strong and unfulfilled sexual drive, what could be more 
emboldening than the sight of the couple embracing in the 
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car? The classical image of slaying all the husbands and 
then raping all the wives is not so fanciful that it cannot 
have a twentieth-century counterpart. Hanratty interrupts 
the couple’s activities, holds them up, and gets into’ the 
back of the car. 

Do the persons in the real-life drama of the a6 killing fit 
into this hypothetical pattern? We don’t know. Two of them 
are dead — one of them at the instance of the State — and can 
say no more. We do not even know from their personal 
histories whether the theory even begins to fit, except for 
Miss Storie’s statement that Gregsten and she had been in 
love with each other for some time. It must — or must it? — 
remain pure speculation, if, for no other reason, because it 
was no one’s concern to discover at Hanratty’s trial why he 
was in the cornfield at the moment when the fateful events 
were triggered off by the tap on the car window. 


CHAPTER 3 


The Suspects 


What is a common man? 
What is a common tree? 
I’ll pick one common buttercup 
But challenge two or three 
For everyone bears instant proof of 
Its identity 
ROY HILTON, 
Come back to earth, LIII, Stanza 1 


THE criminal process in any legal system covers three 
stages. There is first the police inquiry into the circum- 
stances of the crime: whether in fact there has been a crime 
committed. The next stage is to determine whether or not 
there is what lawyers call a prima facie case against a par- 
ticular suspect. The third stage is the trial itself. The second 
and third stages in any legal system are wholly judicial in 
character; they are conducted under the aegis of the Law 
Courts. The first stage, that of criminal investigation, is in 
England wholly in the hands of the police: the law only 
comes into play once suspicion has merged into accusation. 
The moment at which the suspect becomes the accused 
marks the change. Until, therefore, the police in England 
decide to charge a person with a crime, there is no judicial 
restraint upon their activities. The unfettered freedom of 
the police in criminal investigation has been periodically 
recognized. The law equally gives complete freedom to the 
suspect not to answer any questions from the police, but 
since he is less likely to be aware of his rights and since the 
weight of the police force is brought to bear against him, 
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he is very vulnerable to unfair though not illegal treatment. 

This process is not followed under continental systems 
of law. Once a crime has been committed — and recognized 
as such — the police carry out their investigations under the 
eagle eye of a judicial officer. Fans of the Chief Inspector 
Maigret series on television have noted with bewilderment 
those occasions on which a crusted old gentleman has 
demanded that Maigret report to him everything he learns 
in the course of his sleuthing. This man is the juge @’ 
instruction, who is not connected with the police but 
controls the investigation and compiles the dossier on which 
ultimately legal proceedings will be based. The only re- 
straint put upon an English policeman is the subsequent 
criticism the defence or the judge may level at the way he 
conducted his inquiries. But since the defence’s knowledge 
of how the police conducted their investigations can be 
gleaned only from the accused and possibly from other 
defence witnesses the opportunity to bring home any valid 
criticism is reduced to a minimum. 

One of the major criticisms directed by the defence at 
Superintendent Acott was that in pursuing his inquiries on 
behalf of the police he adopted a technique of selectivity, 
pursuing inquiries which served to implicate and fasten 
guilt upon the accused and discarding any avenue of inquiry 
which led away from the accused or might indeed possibly 
take the police to some other suspect. The cross-examina- 
tion of Superintendent Acott, later shown to be ineffective, 
demonstrated that this was in fact the way in which the 
police inquiries were conducted. But there is nothing strange 
or mysterious about this, and although Acott fiercely resisted 
any suggestion that his investigations were unfair, his mode 
of inquiry was directed to building up the police case 
against the accused, whom rightly or wrongly the police 
regarded as the culprit. In the course of that deliberate 
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action, evidence which did not buttress or in some way assist 
the Crown in putting together the pieces of the jigsaw puzzle 
as the police saw the final picture was discarded. The clues 
it would provide the independent inquirer with remained 
unpursued; moreover, such unused material is rarely offered 
to the defence for further investigation. 

The first complaint of selectivity was the way the police 
investigated the cartridge cases found in the room at the 
Vienna Hotel. Mr Sherrard, making his final speech, com- 
ments on this: ‘Cartridge cases are found, and they are 
reported to the police. Then do we find competence; do we 
find fairness; do we find thoroughness; do we find reliability? 
We do not! Members of the jury, is it very difficult to look 
at the records of that hotel and work out who occupied 
which room and when? You really do not have to have an 
accountant to do it; you do not have to be a member of the 
Bar to do it; you do not have to be a detective to do it.’ 
The complaint was that Superintendent Acott, while 
insisting that the matter of the cartridge cases demanded 
the greatest possible attention, looked no further than 
evidence which tended to implicate Hanratty. Somebody 
had stayed in Room 24 (the room where the cartridge cases 
were found) on 30 August, a week after the crime, and had 
moved to Room 25 the next day, and a Mr Heppenstall had 
stayed in Room 25 on 30 August. Yet nobody from the 
police went to see Mr Heppenstall, nor were other people 
who stayed in Room 24 during the relevant period inter- 
viewed. 

There was also a complaint about the elimination of 
Peter Alphon as a suspect. Once Superintendent Acott was 
satisfied that the suspicions against Alphon were un- 
justified, he concentrated his investigations solely on the 
remaining suspect — Hanratty. Mr Sherrard’s comment 
was that the police thereafter ignored what did not fit in the 
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picture of Hanratty as murderer. The Crown said: ‘Just 
ignore what does not fit. What fits, fits? Mr Sherrard’s 
point was that, so far as the judicial process was concerned, 
there was only one difference between Alphon and Han- 
ratty. Hanratty was in the dock. Point upon point in 
each piece of circumstantial evidence, the police were 
challenged not so much for what they did but for what they 
left undone. 

At one point Mr Sherrard seemed to be alleging that 
Superintendent Acott had breached the ‘Judges’ Rules’, 
which are a code of conduct for the police in their dealings 
with a person from the moment they suspect him of an 
offence. Mr Sherrard complained that the Superintendent’s 
performance as an interrogator demonstrated a quite dis- 
graceful disregard of the ‘Judges’ Rules’. Mr Sherrard did 
not follow up this assertion and was taken up by the judge, 
who asked pointedly whether in fact the allegation amounted 
to anything more than saying that the Superintendent’s notes 
were insufficient and inaccurate. Mr Sherrard conceded 
that what the defendant challenged was the accuracy of the 
reporting by the Superintendent of what was said at the inter- 
views. The complaint against the police was merely that 
their reporting of those interviews was a reflection upon the 
attitude of the police officers towards the investigation of 
this crime, and so we were back again to the essence of the 
complaint, namely, that the Crown was selective about its 
evidence. 

Mr Swanwick, for the Crown, in his final speech to the 
jury, did not seek to gainsay the allegations that the Crown 
had been selective. Why should it not be? In our system 
there is every encouragement to narrow down the issues, to 
concentrate on what is essential for the purpose of bringing 
home a conviction against a particular accused; anything 
which does not further that end is not only unproductive 
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in terms of criminal investigation, but is also positively 
wasteful of police time and effort. All Mr Swanwick was 
concerned to do was to return the boomerang of the defence 
attack upon the integrity of police officers, not in what they 
did not do but in what they did which was regarded as 
unfair or even impropet. Mr Swanwick paid due regard to 
the fact that an English juryman does not lightly disregard 
or discount the evidence of a policeman. Where a policeman 
has behaved improperly, a jury may disbelieve him, but 
minor deviations from the strict course which the police 
should adopt in criminal investigation jurors are inclined 
to disregard. Mr Swanwick told the jury, ‘You saw the 
witnesses, and it is for you to say whether you believe their 
evidence, but unjustified attacks on police officers, you may 
think, are apt to recoil on those who make them, for they 
are nearly all, you may think, made for one of two reasons 
or possibly a mixture of both - either through the know- 
ledge that a piece of evidence that they give and that will 
otherwise be believed if the policeman cannot be discredited 
by challenge will be fatal to the case for the defence, or on 
the age-old principle that a violent attack might hide an 
essential weakness of the case or a mixture of the two.’ Mr 
Swanwick was able to turn the tables on the defence simply 
because so much of the defence’s attack upon the police 
related to the recording of conversations with the accused 
about his alibi, that he was in Liverpool — or Rhyl - at the 
time of the crime. All this cross-examination of the police 
on that matter might have sounded convincing at the time 
when Crown evidence was being given, but by the time the 
defence was opened and the first alibi discarded like a 
worn-out suit of clothing, what was there left of the attack 
on the police? When all the thousands of words had been 
uttered about the conduct of the police, the gravamen of 
the complaint was that the accused had been singled out as 
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the prime suspect, and that, so long as the evidence could 
be built up to substantiate that suspicion, suspicions about 
other possibilities were not allowed to confuse the real issue 
which presented itself to the police. 

There are two factors which determine the policeman’s 
actions in this country and make it inevitable that he should 
be selective. Firstly, the policeman is the arbiter of how a 
case should be conducted; there is no independent body, 
such as a court, to say what avenues of inquiry the police- 
man should pursue, except in so far as the Director of 
Public Prosecutions advises the police in some major cases. 
The lack of any judicial guidance or control means that a 
policeman’s prime aim is to be able, firstly, to build up a 
convincing case against the suspect and, secondly, there- 
after to present enough material before those who will 
conduct the prosecution to obtain a conviction, Any 
material which does not meet these requirements is ruth- 
lessly discarded because it is neither required for the legal 
process which follows nor does it help to simplify the task of 
criminal investigation by the police. 

The second limiting factor is a corollary to the first. Since 
the trial system is concerned only with hearing evidence 
directly relevant to the criminal act and the accused man’s 
connexion with it, any material which does not satisfy that 
test of relevancy is wasted and useless. There is therefore 
no incentive — indeed almost a compelling disincentive - 
for a policeman to dig deeply and find out all he can about 
the circumstances of the crime and the victim. His only 
other concern is to prepare himself in order to destroy any 
possible defence, such as an alibi, which the accused might 
set up at the trial. In the Hanratty case Superintendent 
Acott spent much time and energy testing the probity of 
Hanratty’s claim that on the fateful night he was in Liver- 
pool or, as he subsequently changed it, in Rhyl. 
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The process of selectivity which a criminal investigator 
inevitably adopts in this country is imposed by the system, 
and is not a wicked and malicious act by the police to pin 
the crime on someone who they think committed it. The 
system positively debars the policeman from adopting a 
technique which would mean searching for the truth, an 
inquiry into the crime in the real sense. The English 
policeman’s part is to detect criminality, that is, to affix 
criminal responsibility on an accused person, rather than 
to detect crime, that is, to unravel the problem posed by the 
criminal act. 

The exclusion by the police of any line of inquiry which 
does not help to build up the case against the particular 
accused is exacerbated by the inaccessibility of such material 
to the defence. There is no obligation under English law 
for the police to hand to the defence anything except the 
names and addresses of those whom the prosecution does 
not propose to call. This practice has been sanctioned by 
the Court of Criminal Appeal. The difficulty about this is 
twofold. One is that often the police, in discarding evidence 
which they have acquired, might genuinely think that the 
evidence is useless both to them and to the defence, in which 
case the material just gets filed away. The second problem 
is that, even if the defence is made aware of a piece of 
information, the police will not usually themselves investi- 
gate on behalf of the defence, and the defence itself has 
not, on most occasions, the resources to pursue what might 
turn out to be red herrings. It is only in cases dealing with 
narrow and specific issues that the defence can profitably 
conduct its own investigations. 

A good example of the disadvantages suffered by the 
defence in a criminal trial in England is in the unavailability 
of scientific testing of evidence. The young lawyers of the 
Bow Group in their recent pamphlet Scales of Justice 
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alluded to the inability of the defence very often to use the 
agency of the Home Office Forensic Laboratories, and they 
recommended that these laboratories should be equally avail- 
able to prosecution and defence alike. The scales in this re- 
spect areat present unevenly weighted in favour of the Crown. 
The one thing which nowadays is an inveterate rule of 
the Crown is that the defence should be provided with a 
copy of any medical report which the prison service pre- 
pares on the accused while on remand. This is particularly 
relevant to any possible defence of insanity or diminished 
responsibility. However, here again the evidence supplied 
by the Crown relates solely to any medical condition of the 
accused since he has come into the hands of the prison ser- 
vice and relates to past history and conduct only so far as 
the medical officers need to know it for the purposes of 
judging the accused’s present medical condition. The report 
of the prison medical officer at Brixton in Hanratty’s case 
disclosed that, while Hanratty was illiterate and backward, 
he was not suffering from any known mental condition; it 
did not cover his early period of mental instability. The 
report had some bearing on the conduct of the defence. 


There has seldom been a crime in which the accused’s 
identity has figured so prominently in the Crown’s case. 
Not unnaturally, since the question of Hanratty’s identifi- 
cation presented such evidential difficulties to the Crown, 
stress was laid by the Crown on the other pieces of circum- 
stantial evidence. But however compelling the circumstan- 
tial evidence was — the weapon found in the bus in the 
place that Hanratty had mentioned to France, the confession 
to his fellow inmate at Brixton Prison, and the lies upon 
lies that characterized the two alibis — the lynch-pin of the 
Crown’s case was the identification. If the defence could 
effectively throw enough doubt on the reliability of the 
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identification, it was conceded all round that, however 
damning the rest of the evidence might appear, the prose- 
cution would fail. 

At the start of his summing up to the jury, Mr Justice 
Gorman pointedly told them that the real question in the 
case was one of identity. And identity in this case took two 
forms: one was a facial recognition of the killer by one of 
his victims who survived, and by two other individuals who 
said they saw Hanratty driving the murder car later that 
morning; the other was identification of behaviour. 

“You may think,’ Mr Justice Gorman told the jury with 
that degree of caution characteristic of the legal - and even 
more so the judicial - mind ‘that Hanratty’s voice is not 
without importance. :..’ Valerie Storie had said that the 
killer had a London-type voice. He could not say ‘thing’, 
but pronouced th as f. There were his references to his 
past criminal record - ‘I’ve done the lot.’ Also there were 
the claims that he displayed during the frightening journey 
through north-west London a degree of local knowledge 
which indicated that his home was in those parts. His 
speech, his knowledge of the area, his ability or inability to 
drive a car, and other things were all designed to shbw 
identification of Hanratty with the killer. 

As Mr Justice Gorman put it: ‘It is said that [it] gives a 
picture of the murderer, not a picture in the sense of identi- 
fying his features and his height and things of that kind, 
but of identifying him in the sense that it puts him into a 
class of people who would do such a dastardly thing as was 
done here.’ For this purpose, the defence put forward 
Hanratty’s criminal record of non-violent crimes of theft 
and said that this kind of murder could not be expected of 
such a man. The Crown airily rebutted this by claiming 
that appearances were deceptive and that the murder might 
have been done as a result of fear or fright. 
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The defence from the outset — unusually for our system 
of trial — played the card of disclosing Hanratty’s criminal 
record. A picture was painted of Hanratty’s punishments in 
the past so that his record could be put in contrast to the 
record as told, according to Valerie Storie’s evidence, by 
the killer. The Crown repeatedly referred to the accused as 
an anti-social character, a man who paid no regard either 
to people’s property or to the feelings of those whom he 
deprived of their property. The defence hoped - and the 
judge in his summing up assisted — in reminding the jury 
of this record, to establish that murder or any crime of 
violence was so out of character for this accused as to throw 
grave doubts on his ability, let alone propensity, to kill. 

Identification by eye-witnesses of the facial characteristics, 
height, weight, and general demeanour of a suspected crimi- 
nal has never been free from error. The police practice of 
using identification parades was once again called into 
question. The genuine and well-founded fear of the public 
of the dangers of reliance on eye-witness identification was 
heightened by the parallel use of the Identi-Kit. And since 
the Identi-Kit is compiled from composite testimony of 
eye-witnesses and then displayed like a photograph, the 
risk of false identification is immeasurably increased. A 
great deal of the positive work of criminal investigation was 
directed to this aspect of the case. And it involved the 
elimination from the list of suspects of the person of Peter 
Louis Alphon. 

The events of those identification parades require the 
closest attention. Alphon, in response to police requests, 
had voluntarily gone to the police to answer questions which 
they wanted to put to him - ‘assisting the police’ as it is 
euphemistically referred to in the press to avoid possible 
libel actions. 

It is because of the suspicions that fell upon Alphon that 


53 


š 
È 


THE A6 MURDER 


1. Peter Alphon. 


it was decided to hold an identification parade. On 24 
September, a month after the fateful night, a parade was 
held on which Hanratty did not appear. Miss Storie on that 
occasion picked out a man as having been the one wha had 
assaulted her. The person she picked out was someone who 
quite obviously had nothing to do with the crime. She had 
made a mistake. The Crown, at the trial, explained this 
error away by saying that on that occasion nobody was asked 
to say a word, so that failure to pronounce th properly 
did not operate to convince Valerie Storie that she was 
picking out the right man. Since evidence was given that 
pronouncing th as f is extremely common among Londoners, 
that fact atone could hardly be described as weighty. 
Moreover, the abiding impression the police had during 
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2. The Identi-Kit pictures built up from impressions of witnesses 
and issued on 29 August 1961. 


all their contacts with Valerie Storie was the care with which 
she told them her story. A policeman, of the Bedford force, 
remarked after the trial that he remembered distinctly how 
Valerie Storie was not to be hurried over her tale. The 
police had quite properly tried to gloss over the more un- 
pleasant parts by jumping incidents during that horrific 
journey, but Valerie Storie was insistent in taking the jour- 
ney by stages and was meticulous in describing the details. 
How, then, did she make this error at the identification 
parade and correct it three weeks later at a further identifi- 
cation parade? Suppose Alphon had been the person 
Valerie Storie had picked out on that first parade. Would 
the police have continued their search for Hanratty or would 
they have relentlessly pursued their process of criminal 
investigation by trying to glean evidence tending to establish 
Alphon’s guilt? The thought is frightening. 

Valerie Storie at any rate singled out Hanratty on the 
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second identification parade. On this occasion there were 
thirteen men, all of whom were asked to say, ‘Be quiet, will 
you; I am thinking.’ After twenty minutes she picked out 
Hanratty and said that she was now positively sure that she 
had picked out the right man. 

A third identification parade was held on 13 October, 
this time at Bedford. On that parade Hanratty was picked 
out by a Mr Skillett. He was the driver of a car along the 
Eastern Avenue in London on the morning after the killing. 
He recalled that a Morris Minor — obviously in a great hurry 
- had pulled across from one lane into another across the 
bows of Mr Skillett’s car. This happened a second time and, 
evidently angered, Mr Skillett, who was bent on getting an 
opportunity to give the driver of the Morris Minor a piece 
of his mind, pursued the car and caught him up at the 
traffic lights near Gants Hill. He got his passenger, Mr 
Blackhall, to wind down the window so that he (Mr Skillet) 
could lean over and give vent to his feelings. The driver of 
the Morris Minor laughed in Mr Skillett’s face and drove 
off towards Redbridge Station. But the next day, Mr Skillett, 
having heard about the 6 killing, realized the significance 
of the previous day’s incident. He said that the face of the 
driver had haunted him ever since he realized that the car 
was probably the killer’s, and his identification of Hanratty 
was very positive. Mr Blackhall, his passenger, however, 
picked out the wrong man (or at least somebody other than 
Hanratty); but he did succeed in identifying the car. 

The only other piece of eye-witness identification came 
from a Mr Trower. He was an engineering worker. On his 
way to work that morning, he was sitting in his car at 
Redbridge Lane near Redbridge Station waiting to meet 
somebody — in fact waiting tc pick up a passenger whom he 
was going to take to work — when the noise of a very fast 
gear-change attracted his attention, and he saw the Morris 
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Minor saloon coming from the direction of Eastern Avenue 
into Redbridge Lane. As the car turned the corner and 
passed him, the driver looked at him, ‘and we caught one 
another’s eyes — you know how it sometimes happens’, and 
the next day he also realized the significance of what he had 
seen. On the identification parade on 13 October he too, 
quite independently of Mr Skillett and of Valerie Storie, 
picked out the accused. Did these identifications, fleeting 
as they were in the case of Mr Skillett and Mr Trower, and 
of even more significance, momentarily in the case of 
Valerie Storie (for she had been in the company of the killer 
for six hours!), really add up to much? 

The classic example of mistaken identity was the case of 
Adolph Beck in 1896, and since that date the propriety of 
identification by eye-witnesses and the resultant convictions 
of accused men has continued in doubt. 

As recently as January 1954 at Northamptonshire Assizes, 
three men, named Emery, Power, and Thompson, were 
found guilty of battering a policeman named Pye into un- 
consciousness. One Crown witness who saw the attack from 
her flat positively identified Emery as one of the attackers. 
The policeman also identified him and Thompson. Emery 
got ten years’ imprisonment and the others seven and four 
years’ respectively. As the result of a confession, the crime 
was found to have been committed by two men, Joseph and 
Purdy, who were both serving fourteen years sentences of 
preventive detention for a mail-bag robbery carried out a 
month after the conviction of the three men for assaulting 
the policeman. True enough, the three innocent men had 
in fact been doing a robbery that very night in another place 
and sympathy for their wrong conviction is therefore some- 
what mitigated. But the fact remains that two people swore 
that they had identified the attackers of the policeman — and 
they were quite wrong. 
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Confrontation of the suspect singly has very often led to 
witnesses indulging unconsciously in deception. Witnesses 
tend to say to themselves that if the police suspect the man 
brought forward for identification he must be the right man. 
Long ago this transparently defective method of identifying 
the perpetrator of a crime was recognized by the police. To 
overcome it, identification parades were instituted in which 
a number of men, including the suspect, were present. 
A suspect cannot be made to undergo an identification 
parade, but if he objects the police will simply adopt the 
informal method of the witness confronting the suspect 
singly. The courts have said that the suspect cannot then 
object to that procedure. So, justice has it, since it is only a 
guilty man who refuses to explain his conduct, the man 
who refuses to go on an identification parade is a guilty man. 
The suspect, conversely, has no right to insist upon an 
identification parade, but in practice the police will often 
accede to any request. When Peter Alphon asked for one to 
establish his alibi to any possible charge in connexion with 
the a6 killing, the police readily agreed to hold an identifi- 
cation parade. 

The present procedure governing identification parades 
is controlled by a Home Office directive of October 1925 
(there have been one or two small amendments since then) 
to all police constables as well as to the Metropolitan Police 
Commissioner. It states: 


Every precaution should be taken (a) to exclude any 
suspicion of unfairness or risk of erroneous identification 
through witnesses’ attention being directed to the suspected 
person in particular instead of indifferently to all the persons 
on parade, and (b) to make sure that the witnesses’ ability to 
recognize the accused has been fairly and adequately tested. 


That directive followed an injunction from Lord Chief 
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Justice Hewart when he said in the Court of Criminal 
Appeal that it was the duty of the police to behave with 
exemplary fairness ‘remembering always that the Crown 
has no interest in securing a conviction but has an interest 
only in securing the conviction of the right person’. In that 
case it was held that it was all right for the police, when in 
doubt about whom to arrest, to show a photograph to a 
person in order to obtain information or a clue. But it was 
impermissible before an identity parade for a policeman to 
show photographs of suspects to people who were to be 
called as identification witnesses. A wide dissemination of 
the Identi-Kit is comparable to the latter situation. The 
composite features built up from information are shown 
through the press and television to the world at large, and 
the mask-like face can readily be imprinted on the mind of 
a potential witness who is subsequently called upon to pick 
out the man he saw in an identity parade. 

The Identi-Kit therefore represents an additional hazard 
in the already dangerous procedure of spotting the culprit: 
the element of hidden persuasion that lies in the wide publi- 
cation of the Identi-Kit may have had particular relevance 
to the Hanratty case simply because the view that each of 
the three identifying witnesses obtained of the killer may 
have been so ephemeral as to require confirmation by way 
of a police photograph or the Identi-Kit — at least by some 
suggestive agency. 

Frequently in recent years Home Secretaries have been 
questioned about the instructions issued to the police in 
their conduct of identification parades. Each time the reply 
has been: ‘Present precautions against unfairness are quite 
adequate.’ Until there is some independent handling of 
identification parades mistaken identity will continue. 
Would it not be wise to ensure that every identification 
parade conducted by the police is conducted in the presence 
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of a magistrate? Is there not a case for some judicial super- 
vision of this part of criminal investigation -by the police, 
to the extent of having a judicial watch-dog over police 
inquiries? 
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CHAPTER 4 


The Accused 


The Mystic sees the ineffable, and the 
psycho-pathologist the unspeakable 

W. SOMERSET MAUGHAM, 

The Moon and Sixpence, Chapter I 


WHO was James Hanratty? It is an extraordinary comment 
that in this country, in the mid twentieth century, a man 
on trial for a capital offence can be tried and sentenced 
without one word of his medical history being heard in 
court. Indeed, it is even more extraordinary that in a case 
where the sentence is the mandatory one of death there is 
not even an indication of the convicted man’s medical 
record put before the court. The public, therefore, know as 
much of Hanratty as could be gleaned from the unsub- 
stantiated say-so of the press reports. 

Chronic lying, essential aimlessness in life, an utter lack 
of concern for the sufferings of others, and a corresponding 
ruthlessness in pursuing his own whims and desires — 
these are the classic symptoms of the psychopath. Hanratty 
exhibited all these qualities, if that is the right word, in 
varying degrees. 

His lying was so chronic as to be pathological. The mani- 
fest absurdity of the two false alibis put up at his trial might 
be explained as the fabrications of an honest man in 
a tight corner. It may not be fair to judge a man’s truthful- 
ness and honesty when he is fighting for his life, but Han- 
ratty had earlier given proof of his proclivity for lying. His 
bragging — almost thrasonical, if it were not pathetic — was 
pathological. By all accounts he was frequently boasting 
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about his criminal exploits, which put him only in the class 
of the petty thief rather than in the professional and 
proficient burglar category. In fact his proud claims to be 
a big-time crook were laughable among those who can best 
judge such matters — his fellow prisoners. 

Hanratty’s life, as we know it, showed that purposeless- 
ness which is always a mark of the incipient psychopath. By 
the time he was eleven his teachers had decided that he was 
ineducable at a normal school, but his mother denied — she 
and her husband were to refuse to recognize it both through- 
out his life and even after the trial — that he was, if not 
mentally defective, a backward child that needed special 
schooling, in fact a mental dullard. And so Hanratty grew 
up illiterate, a grave handicap, itself likely to give him 
a warped view of his environment. 

At fifteen he had finished what schooling he had had and 
after an accident, leading to a short stay in the mental 
institution at Haywards Heath, he set out on a criminal 
career which led him ten years later to the gallows. His 
career during this ten years displayed all too clearly an in- 
ability to settle down. His father at one time abandoned his 
job with the local authority to start up in a window-cleaning 
business with his son. But these paternal efforts to wrest his 
son from the path of crime were too late and wholly ineffec- 
tive. Hanratty by then had gone too far to turn back from 
his pathological desire to recoup himself financially for what 
the community had deprived him of scholastically and in 
mental maturity. 

In the New Statesman for 27 April 1962, Mr Anthony 
Storr in an article ‘The Criminal Psychopath’ asked two 
highly pertinent questions: (1) How was it in this country 
that a man could be tried and sentenced without one word 
of his medical history being heard in court? And (2) if 
proper diagnostic facilities were available could such a man 
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be halted in his career of crime at a stage when such 
tragedies as the A6 murder might be prevented? Both ques- 
tions cry out for answers. The first has an answer, albeit 
an unsatisfactory one. This book is an attempt to expose 
just where it is unsatisfactory. The second one discloses the 
defect which existed before, and remains to some extent 
after, the Mental Health Act, 1959. An examination of 
Hanratty’s career performs the double role of disclosing the 
nature of his mental condition and at the same time show- 
ing the failure of society to deal with that condition and 
so prevent the ultimate crime that can be so easily com- 
mitted, given present weaknesses in treatment in penal and 
mental-health institutions. 

Apart from Hanratty’s failure to thrive scholastically — 
itself surely a pointer to the educational authorities — his 
lack of development mentally and emotionally was there for 
anyone to see. There was, for example, the diagnosis of 
mental deficiency on his hospital case record in 1952 when 
Hanratty was taken there at the age of fifteen and a half. 
He had been admitted after the police had found him semi- 
conscious in a Brighton street. 

He had been taken initially to the Royal Sussex Hospital, 
Brighton, then transferred to St Francis’ Hospital, Hay- 
wards Heath, where doctors initially diagnosed a brain 
haemorrhage and carried out a craniotomy (an exploratory 
brain operation). Incisions or burr holes were made in the 
skull but no haemorrhage was revealed. But — presumably 
on psychiatric grounds — the Consultant Psychiatrist at the 
hospital diagnosed Hanratty as a mental defective (see 
Plate 3). 

The St Francis’ Hospital account of Hanratty’s history, 
as recounted by his father to the hospital authorities, stated 
that the Brighton incident came some eight weeks after 
Hanratty had been picked up unconscious by the police 
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3. The record at St Francis’ Hospital, Haywards Heath, showing 
the diagnosis of Hanratty as-a mental defective. 


near his home in Wembley. He had apparently fallen from | 
his bicycle. He was discharged from Wembley Hospital nine 
days later. After he returned home he still complained of 
pain in his leg and shoulder and seemed to be in a dreamy 
state. 

Hanratty then disappeared from home - there was a 
suggestion, in Hanratty’s own statement to the doctors, 
that his home life was very unhappy and unstable, that he 
was frightened of his mother and had no filial feelings 
towards his father, although none of this has been sub- 
stantiated. Two days later he was seen walking along the 
Brighton Road. For a month or more he wandered aimlessly 
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around the Brighton area, sleeping on the beaches, occasion- 
ally in lodgings, and in a truck driver’s van. By day he helped 
the truck driver by carrying logs and helping on the ‘wood 
run’, 

He appeared to be very reticent about his origins to any- 
one to whom he spoke and did not get in touch with anyone 
in authority. This may have been explained by his inability 
to read or write, It is consistent with a disturbed personality 
which resented and was frightened.of any authority, parental 
or official. One day he went to the pictures in Brighton, but 
while on his way to a restaurant collapsed and was later 
found unconscious. 

The report of Dr Toakley, the neurological registrar at 
St Francis’ Hospital, made to the senior surgical registrar 
at the Royal Sussex Hospital, Brighton, revealed Hanratty’s 
family history and explained the suggestion that Hanratty 
was suffering from amnesia when he left home for Brighton. 
Dr Toakley said: ‘We know that the child fully realizes 
he was running away and his old clothes were his way of 
striving for independence.’ (In parentheses, it is noteworthy 
that Hanratty in his short adult life was meticulous about 
his clothing. Although he never dressed tastefully he was 
immaculately turned out.) The report alluded to Hanratty’s 
unhappy home background and said that he had told the 
doctors that he had no memory for any events from the time 
of leaving home till he collapsed (it appeared from hunger) 
in Brighton. There was also the doctor’s suggestion that 
this explanation was prompted at the instance of Hanratty’s 
father. Dr Toakley added: ‘Hanratty has been seen by Dr 
McCartham, who considers him to be M.D.’ 

And the report goes on: ‘We have written to his own 
docter, and in an attempt to solve family difficulties, have 
persuaded his parents to let him stay with his aunt. He is 
now up and about and has lost all signs of psychiatric state. 
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The low pulse rate is normal for him. I hope this will com- 
plete your records. It shows how difficult it is at times to 
differentiate organic diseases of the nervous system from 
cases which belong purely to the alienist.’ 

No precise reason was given in the hospital records for 
the hospital’s diagnosis. It is impossible now to give any 
opinion other than an informed guess as to Hanratty’s 
condition. Dr Toakley not long after left for Australia and 
Dr William McCartan (not Dr McCartham as the registrar’s 
report states), who was the consultant psychiatrist at St 
Francis’ in 1952, has since retired to Northern Ireland. 
When he was contacted by the Observer on 17 March 1962, 
before the publication in that paper, the next day, of a part 
of the medical records, he said that no one had approached 
him about the case and he could barely remember it, the 
records of which remained at Haywards Heath. 

There are two plausible explanations. One is that follow- 
ing his bicycle accident and the state of semi-consciousness, 
a doctor might well diagnose psychomotor epilepsy with 
ambulatory automatism. Epilepsy is not uncommonly 
caused by brain injury and Hanratty had formerly had two 
such injuries, at least one very serious. Epilepsy does not 
necessarily involve attacks with seizures. There are in fact 
two types of epilepsy — one of them the psychomotor kind, 
which is characterized not by seizures but by symptoms of 
psychic divergence. This form is often called temporal 
epilepsy because it originates from the temporal lobes of 
the brain, which have very special functions. This type of 
epilepsy, which has nothing to do with the ordinary form 
of epilepsy, causes a number of strange symptoms, among 
which is a somnambulistic state called ambulatory auto- 
matism. Here the patient for very long periods behaves 
apparently normally while in fact he is in a way unconscious, 
having no ordinary control of his physical activities. Deep 
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anxiety and subconscious tendencies may appear and domi- 
nate the patient’s behaviour. The patient may get out for 
long rambles with no definite aim and without equipment. 
He manages to muddle through but often suffers much 
before being discovered or regaining consciousness. 

If the patient is found during attacks he does not know 
who he is and is often registered as an amnesiac, which Han- 
ratty was. Psychomotor epilepsy is a condition which stays 
with a patient over a number of years. 

The second theory, which is not inconsistent with the 
first, is that the Wembley and Brighton episodes produced 
in Hanratty a post-concussional syndrome. This would have 
affected Hanratty’s personality to a marked degree and, 
coupled with his illiteracy, would explain his backwardness 
and general unalignment with his community and it would 
produce a psychopathic personality. At least it would pro- 
duce that purposelessness and resentment of life which is 
such a feature of psychopathic behaviour. 

Whatever may have been Hanratty’s mental condition at 
that time, no official recognition was taken of the situation 
but at least some — if in retrospect, ineffectual — private 
action was taken. By the age of seventeen, when he had 
already started on a career of housebreaking, Hanratty had 
undergone some psychiatric treatment as an outpatient at 
the Portman Clinic, run by the Institute for the Study and 
Treatment of Delinquency. The treatment does not seem 
to have deterred him from criminal activity, for he was soon 
caught and sent to the boys’ wing of Wormwood Scrubs. 
There he slashed his own wrists and was transferred to the 
prison hospital, where the doctor labelled him a ‘potential 
psychopath’. At the age of nineteen he was sentenced to 
two years’ imprisonment. He was then sent to Durham 
Prison, where again he was singled out by the prison doctor 
as a psychopath. He succeeded in staying out of prison for 
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only five months before he was sentenced to three years’ 
corrective training. He served the full term, came out in 
March 1961, and the a6 killing happened five months later. 
The period of corrective training during the years after 
attaining majority was served in Maidstone, where prison 
conditions are among the best to be found in Britain. 

Hanratty’s inability to attune himself to society — even to 
the closely knit and integral prison community where iso- 
lation is a more unusual phenomenon - was quite marked. 
The reflections of a research worker, who in 1958 as part 
of his researches was a participant observer at Maidstone 
Prison, living in the prison, sleeping in a disused cell, and 
working along with the prisoners, are revealing. 

Hanratty worked in the prison laundry. On one memor- 
able occasion he was caught trying to smuggle a shirt out of 
the laundry. Although the incident was trivial it was not 
without significance, since the prison officers in the laundry 
allowed the prisoners considerable unofficial privileges by 
way of the selection of the best shirts and facilities for wash- 
ing and pressing in return for good work. To infringe this 
informal bargain underlined Hanratty’s social isolation from 
the prisoner group. Within the context of prison culture 
this was the action of a man who lacked the elementary 
capacity to perceive and to gain benefits for himself — or 
how to lose them — even when the ‘rules of the game’ could 
scarcely have been clearer. Hanratty’s behaviour was 
characteristic of the ‘animal cunning’ which is sometimes 
found in mental defectives. 

The research worker said that what was striking about 
Hanratty was his gross social and emotional immaturity. 
He boasted a good deal about what he was going to do when 
he got out of prison. During his trial even, he failed notably 
to curb his cockiness and sense of his own cunning in ward- 
ing off the questions put to him under cross-examination. 
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The first question put to him by Mr Swanwick in cross- 
examination can have left only a firm impression upon the 
jury of Hanratty’s insolence. He was asked: “Hanratty, 
do you always hold your right eyebrow higher than your 
left?’ A: ‘I do not know, sir, because I cannot see it.’ 

At another stage of the cross examination even the judge 
had occasion to pull Hanratty up. Hanratty was being asked 
about his supposed visit to Liverpool. Mr Swanwick asked 
him whether he said he was in Liverpool on 21 or 22 
August, the date upon which the murder took place. That, 
said Hanratty, was quite obvious. Mr Swanwick picked up 
his reply by asking, ‘You were in the Vienna Hotel by eleven 
o’clock in the evening?’ A: ‘No I would not go so far as to 
say midnight.’ Q: ‘There is a 5.15 train back from Liverpool 
which gets in about 9.15.’ A: ‘How about Mrs France? I did 
not leave them until seven o’clock. I thought you had more 
intelligence, sir’. Mr Swanwick: ‘Thank you.’ 

Mr Justice Gorman gently took Hanratty to task: ‘Mr 
Hanratty, I do not want to interrupt but do not say things 
like that.’ Even though Mr Swanwick was quick to dispel 
any sense of perturbation on his part the judge insisted that 
Hanratty should treat counsel for the Crown with respect. 
But Hanratty seemed unable to learn this simple lesson and 
disobeyed the injunction to the obvious detriment of his 
case. Mr Swanwick asked: ‘You are not cocky, are you?’ — 
the transcript should have read: ‘ You are cocky, aren’t you?’ 
Hanratty was undaunted. ‘I must put this quite clear. This 
man [Mr Swanwick] is suggesting he knows where I was. 
The Frances have given evidence. He has heard what their 
evidence is. I left their flat at seven o’clock on the Monday. 
It is quite obvious. Why put this to the court so that the 
press can print it and disgrace my character.’ 

His sartorial habits — he always wore well-cut suits and 
dressed neatly, often preening himself before the mirror - 
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confirmed the view that his behaviour was a compensatory 
feature of a defective character, the essence of an inadequate 
psychopath. 

Other prisoners at Maidstone, especially the old lags and 
the hardened professionals, regarded Hanratty with a 
mixture of pity and contempt. An example of this was the 
reaction to Hanratty’s obsession with motor-cars. He was 
once remembered for saying in his excruciatingly cocky way: 
‘When I get out I’m going to get myself a big Yankee 
motor.’ This occasioned some raucous laughter, since he 
had earlier admitted that he could not drive. This know- 
ledge — or rather lack of knowledge — of cars was manifest. 
He spent one tea break thumbing through the advertisement 
section of The Motor with another person, and seemed 
amazed to learn that an American car, second-hand, could 
cost as much as £1,000 or £1,500, whereas he had imagined 
that one could be bought for only a few pounds. 

Hanratty’s counsel at the hearing. before the Court of 
Criminal Appeal described Hanratty as an experienced car 
thief. This seems highly doubtful, since the prerequisite of 
a car thief is some knowledge of simple motor mechanics. 
If Hanratty was the a6 killer - and, as I have indicated, I 
am disposed to think he was — his request for knowledge 
from Valerie Storie about the working of the Morris Minor 
and his slipshod driving down Eastern Avenue disclosed 
at least an unfamiliarity with cars. Hanratty was probably 
a housebreaker who worked by foot and public transport. 
If he was a car addict, one would not have expected to find 
him in the Buckinghamshire countryside without his own 
car. 

The total picture of Hanratty at that time at least — three 
years before the a6 killing - was of a man whose emotions 
and outlook were characteristic of an unintelligent school- 
boy with little capacity for close relationships, particularly 
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with women. He would almost certainly have been classified 
as an inadequate psychopath. 

All these considerations were put before the Home Secre- 
tary, who ordered a special medical inquiry to be made into 
Hanratty’s mental condition. But, in the words of the 
language of officialdom, the Home Secretary ‘failed to 
discover any sufficient ground to justify him in advising 
Her Majesty to interfere with the due course of law’. The 
burden is upon the condemned man to wriggle his neck out of 
the noose and not for the State to justify its judicial killing! 

Yet none of this background knowledge of Hanratty, the 
accused, was known to the jury. Nor was it known to the 
judge, whose sole task on receiving the verdict of guilty was 
to pass the sentence of death. There is no room in English 
law for the trial court to investigate any mitigating circum- 
stances so as, where death is the prescribed sentence, to 
reduce the penalty. When the case came before the Court 
of Criminal Appeal the three judges were confined to what 
was laboriously recorded in twenty-one volumes of trans- 
cribed evidence. Only at the stage of petition for a reprieve 
did any of Hanratty’s mental record become a relevant factor 
in the process of trial, conviction, and sentence. And then, 
but for the piecemeal and not always accurate disclosures 
in the press, the material was secret. 

We know that the Home Office gathers in a wealth of 
material about a condemned man and that a statutory 
inquiry is held to find out the man’s medical state, firstly, 
to determine whether his crime demands, in the context of 
the Homicide Act, the death penalty; and, secondly, to 
determine whether he is medically fit to undergo execution 
by hanging. On rare occasions a murderer has been re- 
prieved because of his unfitness to hang — a hunchback, for 
example, cannot be executed in England! In fact, even after 
a man has been hanged or reprieved, it is not possible:to 
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gauge accurately the reasons for the Home Secretary’s 
decision. Apart from evidence which was given to the Royal 
Commission on Capital Punishment, there has never been 
any declaration of the grounds upon which a reprieve is 
granted and it is impossible to discern any distinct pattern 
of reprieve policy except in the broadest outline. 

In the Continental trial system the starting point of the 
trial is the accused man. The first thing the court learns 
about is his medical and criminal antecedents; the court 
then feels more able to adjudge the man’s conduct in re- 
lation to the crime, both for testing his culpability in 
arriving at a verdict and his responsibility for the crime in 
assessing the treatment he should receive. 

This is not the place to argue the merits or demerits of 
the disclosure to a court of a man’s character. Suffice it to 
say that the idea that a man’s character is relevant and ad- 
missible in evidence before his guilt is determined is repug- 
nant to English notions of a fair trial. Indeed we have 
elaborate rules designed to protect an accused from such 
prejudicial evidence, to ensure that character is admissible 
only in well-defined instances. 

But it can scarcely be denied that it is strange that a man’s 
history is in capital murder cases unknown to the sentencing 
court. And, indeed, in many criminal trials the amount of 
information about the accused at the time of sentencing is 
sketchy. Yet while judges frequently voice their uneasiness 
at their inability to fit the right sentence to the accused — 
because the facts upon which they have to work are 
inadequate — not a great deal has been done to provide the 
courts with more information. Under the recommendations 
of the Streatfeild Committee of 1961 this should gradually 
be remedied. 

The only instances in a murder trial where a man’s medi- 
cal history is relevant are where he pleads insanity (either 
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to show that he is unfit to plead as in the case of Guenther 
Podola, or as a complete defence to the charge) or where he 
sets up the defence of diminished responsibility, newly 
introduced by the Homicide Act, 1957, although it has for 
years been a defence in Scotland. 

It has been widely assumed that Hanratty was ‘mad’. It 
has again been assumed as a consequence that the defence 
was mistaken in not pleading diminished responsibility. Both 
assumptions are well wide of the mark. Hanratty’s con- 
dition may in the eyes of some medical experts have satisfied 
the conditions of the Act, but in the view of many others 
the condition fell far short of what was required. 

In any case, the first question which the defence had to 
consider — if diminished responsibility is available as a 
defence, do we plead it? — raises immediately a further ques- 
tion. If an accused denies his complicity in a crime and in 
particular when that denial is that he was nowhere near the 
scene of the crime at the vital moment, it is not logically 
possible to say, ‘But if you [the jurors] find that I am lying, 
then I say my mental condition should -reduce the offence 
to manslaughter.’ The alternative pleas are not impossible, 
but it can readily be conceded that to plead in the alternative 
in this way is to weaken the defence of an alibi. 

So long, therefore, as Hanratty insisted upon maintaining 
his innocence of the crime, it was not possible to weaken 
the chance of establishing that innocence to the jury’s 
satisfaction by pleading diminished responsibility as an 
alternative. 

How, the onlooker may justifiably ask, can an accused 
suffering from severe mental abnormality be in a position 
to judge for himself the right tactics to adopt? And if the 
accused is mentally unfit to decide — although in the law’s 
eyes quite capable of standing his trial in the sense that he 
understands the nature of the trial proceedings — should not 
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his counsel decide for him? This dilemma is unresolved in 
English law. The general rule is that counsel is entitled to 
conduct the case for the defence according to the instruc- 
tions he receives from his client. He can advise — even per- 
haps cajole in certain cases — his client to adopt one course 
rather than another but he must still abide by the client’s 
wish. If the client declines to rely on a defence which the 
law provides, counsel strictly may not act contrary to the 
client’s wishes. It was made abundantly clear that Hanratty 
himself and his parents resolutely refused to accept that he 
(Hanratty) was mentally abnormal. Indeed, in the contro- 
versy after the execution over the Observer’s publication of 
the medical record from St Francis’ Hospital at Haywards 
Heath showing him to have been diagnosed a mental 
defective, this was made clear.* The solicitor acting for the 
Hanrattys was disturbed at the disclosure of those medical 
records, primarily because his instructions were that no 
reliance should be placed publicly on them, although the 
parents of Hanratty relented to the extent of agreeing that 
the documents should be put before the Home Secretary. 

Are there not instances, though, where the lawyer’s duty 
to the court — and therefore to society — should prevail even 
over his client’s interest, as he (the client) sees them? Where 
an accused person’s life is at stake should he be allowed to 
hang himself by failure to advance a defence that has a 
strong possibility of success? The way out of the dilemma 
would be for the court, either of its own volition or at the 
instance of a suggestion from the Crown, to investigate the 
accused’s mental condition and, if necessary, to insist upon 
the defence being raised, despite the accused’s views with 
which his counsel does not concur. 

But this runs counter to English concepts of trial system. 
Wedded to the accusatorial system, the courts are over- 
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reluctant to participate in any way in the mode of trial other 
than to umpire the game according to the well-established 
rules. There is no attempt to control the way in which the 
two combatants — rather like gladiators - marshal their 
forces. The court can only very exceptionally call a witness 
whom the two sides do not wish to give evidence. 

Even if an accused changes his mind after his trial and 
then wishes to plead diminished responsibility he cannot 
do so. In the case of James McMenemy, who last year 
was convicted of murdering his girl-friend and in the course 
of killing stole a few shillings, that very question arose. He 
resolutely declined, contrary to advice, to plead diminished 
responsibility. After he was convicted of capital murder 
and sentenced to death, he appealed to the Court of 
Criminal Appeal to be allowed to produce evidence, which 
was supplied by the Crown’s medical experts, of his mental 
abnormality. The court said it had no jurisdiction to allow 
him to plead this defence once his trial had been conducted. 
Fortunately, the evidence led the Home Secretary to 
recommend McMenemy’s reprieve. 

Would Hanratty have succeeded in a plea of diminished 
responsibility had it been pleaded? No one can be certain 
about this because no one has heard the evidence in support 
of such a plea. But it is highly probable that he would have 
failed. The section in the Homicide Act provides that if the 
killer is ‘suffering from such abnormality of mind (whether 
arising from a condition of arrested or retarded develop- 
ment of mind or any inherent causes or induced by disease 
or injury) as substantially impaired the mental responsi- 
bility for his acts...’ his crime is manslaughter and not 
murder. 

When this provision was introduced into English law it 
was thought that it was available only to those who fell 
short of satisfying the strict rules of insanity, known as the 
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MecNaghten Rules. The courts, however, have given a 
fairly liberal interpretation to the concept of diminished 
responsibility so as to include the psychopathic as well as 
the psychotic. But it has been only the aggressive psychopath 
- usually the type whose psychopathy is mainly manifested 
in sexual abnormality — who has been successful in pleading 
diminished responsibility. Byrne, the voyeur who mutilated 
the body of a girl in the Y.W.C.A. hostel in Birmingham, 
and Dowdall, the guardsman who committed a perverted 
killing of a prostitute, are the prime examples. 

Hanratty was (as I think) an inadequate psychopath, but 
I doubt very much whether he could have obtained much 
medical evidence that would have added up to that degree 
of diminished responsibility which in terms of psychopathy 
has been successfully pleaded only by the aggressive psycho- 
path. 

Even if he had, I doubt if any jury would have brought 
in a verdict of manslaughter, for in all the cases since the 
Homicide Act, 1957, where diminished responsibility has 
been pleaded, the defence has never yet succeeded where 
the Crown has called medical evidence in rebuttal. The 
defence in the Hanratty trial knew that the prison medical 
officer at Brixton at least had given it as his opinion that 
Hanratty was not suffering from any mental abnormality 
except that he was mentally retarded. With this information, 
even if the accused had wanted to plead diminished res- 
ponsibility, his advisers would not have given him a very 
favourable trial prognosis. In any case, juries are extremely 
hesitant to accept even unchallenged expert medical evi- 


` dence so as to mitigate the accused’s criminal responsibility 


for murder, and in this they are actively encouraged by a 
Bench which appears on occasion almost hostile to doctors. 
In a case last year* the Court of Criminal Appeal went 


* R. v. Ahmed Din (1962), 1 W.L.R. 680. 
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so far as almost to applaud a jury’s rejection of the un- 
contradicted evidence both of a senior prison medical officer 
and a consultant psychiatrist that the accused was suffering 
from paranoid delusions that his wife had been unfaithful 
with his victim. The Lord Chief Justice enjoined upon 
jurymen close scrutiny of medical reports to see how much 
of them consists of purely medical matters and how much 
depends on facts from which inferences of a medical charac- 
ter are drawn. The jury, in other words, was entitled to 
judge whether there were any grounds for the man’s belief 
in his wife’s unfaithfulness. 

The lawyer’s distrust of the medical profession does 
great harm to the much needed alliance between the law 
and medicine. To place the ultimate task of evaluating often 
highly complex medical and psychiatric evidence in the 
hands of twelve jurors, however intelligent or sensible, 
is the apotheosis of amateurism in our criminal trial system. 

In the same case last year, the faith of the English judge 
in the accusatorial system was given an unpleasant twist. 
The Crown had decided, in the light of the evidence of the 
two doctors, to cross-examine them only to exclude the 
possible verdict of guilty but insane; in effect the Crown 
accepted that the verdict of manslaughter on the grounds of 
diminished responsibility was the correct one. The Lord 
Chief Justice, however, deprecated the Crown practice of 
accepting the defence plea; the Crown should in every case, 
Lord Parker said, probe the question whether or not the 
accused is suffering from diminished responsibility. 

The judges obviously think it more important that the 
element of combat in the courts should be preserved than 
that a mentally sick accused should be treated in a hospital 
for his mental condition. It is also a symptom of the courts’ 
dictating to the Crown how it should conduct the prose- 
cution. Very often the Crown knows more than the judges 
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do and is in a position to assess the proper course for the 
prosecution to adopt. It does not need the judges to be 
vigilant on behalf of the Crown; the Crown is well able to 
bring down the full might of the law upon the accused; 
rather the judges should concentrate their attention on those 
cases — happily quite rare — where the Crown’s tactics are 
oppressive. 

The reception and treatment of medical evidence in the 
courts is far from satisfactory in England. This chapter has 
sought to point to one or two weaknesses, but the time has 
come for a thoroughgoing review of forensic medicine as 
practised in the courts. The antipathy of the judges towards 
doctors and the doctors’ reluctance to assist the courts are 
producing distortions in the effect of modern legislation, 
like the Mental Health Act, 1959, and Section 2 of the 
Homicide Act, 1957. 

Medical witnesses should be freed from any sense of 
partisanship in their testimony. This could be achieved only 
by relieving the parties of the duty to seek out a doctor who 
will provide favourable testimony — this ferreting out of a 
suitable doctor itself is an inelegant and much disliked 
process. Certain doctors acquire the unsuitable reputation 
of being sufficiently malleable to give testimony favourable 
to the client. 

Whenever the issue of an accused’s medical record 
arises, the evidence of a panel of doctors — probably an 
uneven number — should be given direct to the court, much 
like the probation officer or the guardian ad litem in custody 
or adoption proceedings work. Both prosecution and defence 
would have the doctors’ written reports made available to 
them before trial and would be free to cross-examine them 
if they wished. But throughout, the doctors would be 
almost officers of the court, acting as medical assessors 
rather than as gladiators in the forensic battle. 
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CHAPTER 5 
Pre-Trial and Trial 


Responsibility’s like a string we can only see 
the middle of; both ends are out of sight 

WILLIAM MCFEE 

Casuals of the Sea, Dedication, Book 11, 6 


THE first judicial control upon the police operates at the 
moment when the decision is made to charge someone with 
the crime. Once an accused is detained by the police he can 
ask the courts for a writ of habeas corpus, to which he is 
entitled unless the prosecution can show that they have 
lawfully charged him with a criminal offence. In practice, 
the accused is usually brought before a magistrates’ court 
within twenty-four hours of being charged. From then on 
the judiciary takes over the reins of the criminal process; 
the police are merely concerned thereafter in furnishing the 
Crown with the prosecution’s case before the courts. ‘They 
garner the evidence directed to a single purpose: did the 
accused or did he not on the day specified do the act speci- 
fied in the indictment? The process of delimiting and cir- 
cumscribing is even more concentrated than it was during 
the stage of criminal investigation, when the elimination of 
other suspects may still be a prime objective. Now the 
context of the trial is all-important. The inquiry into facts 
is pinpointed on the accused and is directed exclusively to 
a highly specific set of facts. And the accused himself is 
restricted in his defence (apart from alibis) to the area of 
inquiry selected by the prosecution; the accused may not 
thrash around throwing suspicion here and there and darting 
inquisitive facts at the prosecution. It is one of the features of 
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the Hanratty case that the strait-jacket of the English 
trial system was seen at its most restrictive. Defence coun- 
sel’s conduct of the case exemplified the constrictions placed 
upon the English advocate. There were attempts at diverting 
the pointer of guilt away from the accused towards the first 
suspect in the case. But the ability to pursue this line of 
defence was severely curtailed. It could be pursued only 
within the context of the conduct of the criminal investi- 
gation by the police. And in this inhibitory way defence 
counsel was not able seriously to deflect the jury’s concen- 
tration on the accused. Here lies the strength and weakness 
of the English system. 

The English form of trial, as Professor C. J. Hamson of 
Cambridge pointed out recently in a broadcast, is more 
professional, more aseptic, than the Continental system, a 
kind of surgical operation, a great deal less painful to the 
public who are immune from the range of a Continental 
system of inquiry. The English trial is precise and coldly 
analytical within the narrow confines marked out by the 
accusatorial system. Every piece of the puzzle is fitted into 
a framework which is delineated by the nature of the trial, 
an accusation on a specific charge against a specific person 
with all else ruthlessly excluded. The rapier of the prose- 
cution is thrust out; the defence’s task is merely to parry it, 
with no concern other than that the rapier thrust should 
not strike home. A successful parry means an acquittal and 
that is that. This precision is claimed to be the English 
virtue, and certainly the constriction of the English trial 
system does mean that the rules of the game are well de- 
fined, and that an accused can prepare himself for it. A more 
roving inquiry means that the accused may find himself 
outflanked and may mean also that other suspects may find, 
in the course of the judicial process, that the pointer of guilt 
as it swings away from the major suspect shifts towards them. 
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The Continental system of law, called by contrast the 
inquisitorial system, believes that a human being is on trial 
and that the acts of a human being, judged to be criminal, 
are highly complex. To affix criminal responsibility on an 
accused, it is not enough to inquire: did this man do the 
specific act alleged against him? The Continental lawyer 
wishes to probe deeper in order to determine the full 
criminal responsibility and the certainty, so far as certainty 
can be achieved, that the crime is laid at the door of the 
right perpetrator. It is in essence a search for the truth about 
the crime. 

If your system searches for the truth of the crime, what 
better start can be made than that the chief suspect — the 
accused - should be examined by the court? He must, if any 
one does, know most about the crime. And so immediately 
at the outset the scope of the trial is altogether wider. The 
stage of the trial is taken a step further by the defence and 
prosecution being allowed to show the real, extended con- 
text of the act with which the accused is charged. This 
intense search for the truth is wholly commendable, since 
the public, through the agency of the judicial system, is 
entitled to know not only the criminal but the nature of the 
crime. For to find only the crime is to make absolute at one 
fell swoop the nature of responsibility without qualification, 
and to hamstring the power of the court when determining 
the sentence. In English law the two functions are kept quite 
distinct. The mitigating features of the accused’s acts are 
kept away from the eyes and ears of the court - except 
when, as in Hanratty’s case, the defence chooses to put in a 
record of the accused’s character. 

In the Continental system, the form of the court’s verdict 
is fashioned by the admixture of evidence touching on both 
the substantive defence and any plea of mitigation. 

The Continental system is therefore fairer to the public, 
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in whose name the trial is being conducted, than it is to 
those who are the personalities engaged in the trial. 

The contrast in the merits of the two systems can be 
judged by taking two well-known trials in modern legal 
history and trying to assess whether, if the trials had been 
conducted under a different system, the results would have 
been different. 

The trial of Timothy Evans is well known. No one today 
denies that had the jury been aware that the chief prose- 
cution witness, John Christie, was a maniacal killer Evans 
could not have been convicted, even if he did kill his wife 
and /or child. The disclosure of Christie’s character would, 
one strongly suspects, have been brought about by the 
inquisitorial system of Continental law. And Evans would 
have been spared the death sentence. 

The case of Gaston Dominici, in France, reveals a 
reverse position. The tragic killing of Professor Jack 
Drummond, the leading agronomist in Britain, and his wife 
and daughter, led to interminable legal proceedings which in 
turn made every member of the Dominici family a suspect. 
Ultimately the aged Gaston, who had lain in gaol for five 
years, was released — the crime remained unsolved. Had the 
trial been conducted by English law, it is possible that 
without the diffusion of the French legal inquiry Gaston 
would have been convicted. One cannot be sure, but the 
possibility is certainly there. 

A second Continental trial — this time in Switzerland — 
helps to point the contrast. In 1950 Donald Hume stood his 
trial at the Old Bailey for the murder of Stanley Setty, the 
Warren Street car dealer; Hume’s story that some men had 
come to his house with brown paper parcels for dropping by 
air over the Essex marshes was believed by the jury, and 
he was convicted only of being an accessory after the crime. 

Then aged twenty-nine, Hume was clearly suffering from 
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abnormality of mind. As Playfair and Sington observed in 
their fascinating study of Hume, ‘International Psychopath’, 
in Encounter (May 1962): 


He was, too, a chronic liar and fantasy builder who seemed 
concerned, above all, with buttressing his own ego. Though 
his lies might on occasion have a calculatedly dishonest 
purpose, they were mostly of a childishly romantic, self- 
glorifying kind that in terms of practical gain were senseless. 
... But however obvious it was or should have been in 1950 
that this man, charged with murder, was mentally unbalanced, 
the fact occasioned not the slightest public or official concern. 
There was suddenly the vast amount of interest in him that 
he had always craved, but it was concentrated on the simple 
and macabre question of whether he could or could not 
escape being ‘topped’. It was up to him, and him alone (as 
it would still be today) to put his mental state in issue. But 
he was clearly not McNaghten mad (legally insane), and even 
if the defence of diminished responsibility which the 1957 
Homicide Act introduced had been available to him, he 
would have had no motive for using it, since he rightly 
believed himself in a position to fight the case successfully on 
the facts alone [this precisely reflected Hanratty’s situation]. 
Nor after he was found guilty of being an accessory [and 
sentenced to twelve years’ imprisonment] was there any 
apparent awareness that Hume represented a serious social 
problem because he was a medical one; that his abnormality 
of mind, already proven dangerous, might become more 
dangerous still, if it were left untreated. Very possibly, as the 
law then stood, the judge [Mr Justice (now Lord Justice) 
Sellers] had no alternative except to send him to prison; for 
while moral defectives, that is, people with a history of per- 
sistent and vicious delinquency before the age of eighteen, 
were certifiable, psychopaths as such were not; and the 
judicial power to commit the psychopathic offender to 
hospital did not exist then, as it does now under the 1959 
Mental Health Act. 
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At that time Hume had a psychopathic history but no 
known record of violence and only one previous conviction 
which was for a minor offence. The parallel between his 
case and Hanratty’s was, it can be seen, quite extraordinary. 
It seems we learn little or nothing from the criminal process. 

Three months after Hume’s release from prison in 1958 — 
he earned his full remission of one-third — he was hand- 
somely rewarded by the Sunday Pictorial for a blood-curdling 
‘confession’ to killing Setty. Hume remained at liberty for 
eight months. During that brief period he carried out three 
armed bank robberies, shot and grievously wounded three 
men, and finally, after fleeing from England, carried his 
depredations on his fellow human beings to Zürich, where 
he killed a taxi-driver - the crime for which he is now 
serving a life sentence at the prison of Regensdorf, near 
Zürich. 

The proceedings before the Swiss Court are instructive. 
They were dominated by two features, both utterly alien to 
English eyes. Firstly, a long and detailed questioning of 
Hume took place at the outset of the trial and was conducted 
by the president of the court. It was a full examination of 
Hume’s background and life from infancy right through to 
the details of the bank robbery which prefaced the killing 
of the taxi-driver in the streets of Zürich. In fact before the 
trial the Swiss authorities had spent eight months investi- 
gating Hume’s background. Although this examination was 
very thorough the Swiss seemed too ready to accept Hume’s 
‘confession’ of the Setty crime. 

Only at the end of the president’s searching examination 
of Hume were counsel on either side permitted to put any 
further questions. Thus, at the very outset of the public 
trial, the court and the public had revealed to it not merely 
the details of the crime but a complete survey of Hume’s 
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The second feature of the Swiss trial - which repays 
handsomely any study by those who are concerned broadly 
with the administration of criminal justice — was the testi- 
mony of a psychiatrist. The psychiatrist, who under Swiss 
law is permitted to assess the accused’s responsibility for 
the crime, read through his report and went over it conver- 
sationally with the court explaining what his views meant in 
ordinary layman’s language. At the end he gave as his 
opinion that Hume, although clearly somewhat abnormal, 
was indeed responsible for his actions. 

The noteworthy feature is that the psychiatrist was re- 
quired to examine the accused before the trial and to present 
to the court — and to explain — his views on the accused’s 
responsibility for the crime. All this, be it added, was re- 
quired by Swiss law whether the prosecution or defence 
desired that such evidence should be given. It is not for the 
interests of the prosecution and the defence that such 
testimony is called for but in the general and overriding 
interest of justice, as the public sees it. 

The trial of Hanratty by contrast exposed the weakness 
of the English system to the full. No light was shed on the 
accused; indeed, in his case the bare details of a criminal 
record served only to tantalize the criminologist to know 
more. And the concentration of the issues of the trial on 
matters connected more with the accused’s movements on 
the day in question rather than with any issue touching the 
commission of the crime (e.g. what was Hanratty doing in 
the cornfield in the first place?) gave an air of unreality to 
the proceedings. The crime and its perpetrator seemed 
almost an irrelevancy in the welter of evidence about the 
whereabouts of one James Hanratty on the night of 22-23 

August. 

It is claimed, nevertheless, for the English system, that 
its rules are so designed as to give an accused the fairest 
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chance of successfully maintaining his innocence. Even if it 
is conceded by the staunchest of Anglo-Saxon lawyers that 
the inquisitorial system of Continental law is more likely to 
provide the truth, yet it is said that fair play to an accused 
overrides any other consideration. It is said that the degree 
of liberty allowed to the accused and prosecution in a 
Continental trial is a trap for the accused. He should be 
constrained from exercising such liberty in order that he 
should be protected from unfairness. Some English lawyers 
would go so far as to say that the reform of 1898, when for 
the first time an accused was allowed to give evidence on 
his own behalf, was an inroad on this principle and has 
operated to the disadvantage of the accused. Logically, they 
are right. But the reform brought about by the Criminal 
Evidence Act of that year was as a result of a dire need for 
accused to refute from the witness box the charges made 
against him. In allowing accused that right — and so dis- 
carding to some extent the inviolate right to silence — English 
law was recognizing the trend towards a search for the truth. 
That trend has, however, been halted. It is likely to be 
reactivated within the next decade when public awareness 
of criminal justice becomes more acute as a result of greater 
publicity through the media of press, radio, and television. 

English lawyers, then, persist in urging with considerable 
fervour that the precision of the English trial system oper- 
ates to protect an accused from too searching an inquiry. 
The narrowness of the issue is preserved by rules which are 
designed to minimize the prejudice creeping into the legal 
system. So long as the jury remains as the sole arbiter of the 
facts in a case, these rules must be perpetuated to protect 
the jury from prejudicial evidence. The one needs the other. 
And yet even if we accept that argument, the English law- 
yer’s claim that an accused in England has the fairest trial 
of any system is, to say the least, exaggerated. At least two 
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stages in the Hanratty proceedings demonstrated the falsity 
of this claim — the proceedings before the magistrates and 
the nature of the opening speech for the Crown. 


The publicity attendant upon the Hanratty trial exceeded 
almost anything that had gone before. It was not just the 
length of the proceedings; the crime itself — horrid in its 
details — was accompanied by yards of reportage. During 
the month of the police inquiries before an arrest was made, 
no day passed without some press comment. The A6 
murder was spoken about in every home up and down the 
country. Daily, the details were filled in for a public rapacious 
in its appetite for the latest development in the catching of 
the criminal. All this dried up when the arrest was made. 
One of the prime virtues of the English law is the sanction 
of the law of contempt in this respect. As soon as the accused 
is arrested the papers’ lips are sealed beyond reporting that 
which is conducted in a public courtroom. 

If the law of contempt were logical, it would bar all news 
of the crime at the moment of its commission until the trial. 
And since 1948, when jurors in murder trials have not been 
locked up for the duration of the trial without the benefit of, 
or indulgence in, their addiction to newspaper reading, 
reporting of the trial should strictly be impermissible. But 
if restriction on trial reporting would be received with 
howls of ‘Star Chamber’, the same cry is not justified in 
respect of the proceedings before magistrates at which the 
Crown applies for the accused to be committed for trial. 

The palpable unfairness of reporting the proceedings 
before the magistrates was demonstrated to telling effect in 
the case of Dr John Bodkin Adams. Although ultimately 
charged with and acquitted of the murder of one of his 
patients, the Crown at the committal proceedings had led 
evidence directed to suggesting that the doctor had killed 
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three of his patients. The undeniably prejudicial effect of 
that evidence upon the mind cannot be gainsaid. As a result 
of that trial, in the course of which Mr Justice (now Lord) 
Devlin urged magistrates to exercise their powers of ad- 
journing to hear a case in camera, a committee was set up. 
Lord Tucker and his colleagues on that committee in the 
summer of 1958 unanimously recommended that committal 
proceedings should be heard in public but that no reporting 
beyond the barest details of the charge, the accused, and the 
decision, should be allowed. These recommendations have 
remained unimplemented. The press almost with a united 
voice — the Observer and the Guardian alone dissenting — 
condemned this projected ‘muzzle on the press’. What is 
overlooked is that the committal proceedings are in no way 
a part of the trial. If magistrates were to exercise more 
frequently their power of throwing a prosecution’s case out 
and refusing to commit the accused for trial, there might be 
a case for saying that those proceedings should be attended 
by a watchful press. But in less than two per cent of cases 
do magistrates declare that there is no prima facie case. 'These 
facts mean that the proceedings before the magistrate do 
not fulfil one function, namely, of a real examination of the 
evidence to ascertain the need for a trial. 

The only useful function left to committal proceedings 
is that the Crown is compelled at an early stage to disclose 
its case. But in two respects the value of this procedure is 
considerably whittled away. First, the Crown is not com- 
pelled to reveal the whole of its case. It can from the date of 
committal until the trial serve the defence with a notice of 
additional evidence. This is precisely what happened in 
Hanratty’s case. On the opening day of the committal 
proceedings before the Ampthill magistrates, a prison 
officer travelling in a police car to and from various courts 
in the London area overheard a conversation between Roy 
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Langdale (who was on remand at Brixton at the same time 
as Hanratty) and a fellow accused. As a result of that con- 
versation, the prison officer made a report to the prison 
governor, which was handed over to the police who then 
interviewed Langdale. Langdale’s evidence, which was in 
fact available in time for the committal proceedings (aud, 
after all, those proceedings lasted for fourteen days) was 
handed over to the defence only shortly before the trial. 
The value to the defence of testing that evidence at the 
committal stage was lost — the hope of being able to destroy 
the validity of Langdale’s evidence was thus deferred to 
the trial. Did the crown unwittingly protect one of its many 
witnesses from exposure to cross-examination on two oc- 
casions? The suspicion must remain - and while it does, 
the importance attached to committal proceedings is sub- 
stantially reduced. 

The other point about the proceedings concerns the 
opportunity it affords the defence of probing the evidence of 
the prosecution witnesses — or at least those witnesses which 
the Crown is prepared to call at that stage; since magistrates 
are so reluctant to deny the prosecution an order for com- 
mittal to trial of the accused, the Crown can take risks in 
holding back vital witnesses. But this opportunity, accom- 
panied as it is by the threat of publicity, is illusory. Rarely 
can a defence at that stage disclose its hand, because it 
gives the opportunity to the prosecution to marshal its 
forces in rebuttal. If committal proceedings were to be of 
value, both sides at that stage should be called upon to 
reveal all the evidence they propose to call at the trial. Then 
the magistrates could perform the useful task of safe- 
guarding an accused against wanton or misconceived 
prosecutions. 

But while the defence may derive some benefit from the 
confrontation of the Crown’s witnesses, the effect of the 
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one-sided publicity given to the procedure can be damaging. 
It was clearly damaging in the case of Dr Bodkin Adams, 
and in a different way it was damaging to Hanratty. When 
the court was assembled at Bedford in mid-January, the 


public had been treated to a welter of detail which had 


become public property as a result of the pre-trial pro- 
ceedings. How could any rational human being remain un- 
affected by the sordid details of the crime? The nauseous 
features of the crime, which had in part been told before 
the committal proceedings, were now clothed in legality in 
the form of sworn testimony. The evidence at the Ampthill 
proceedings took on the air of probity which mere news- 
paper publicity could never attain. Could any juryman 
remain untouched by the details of the crime? It was bad 
enough that the horrible details would be presented at the 
trial, but then the other elements of judicial impartiality and 
the constant warnings on burden of proof, etc., from judge 
and counsel could to some extent provide the necessary 
antidote. But before the trial, every potential juror could 
satiate his curiosity and form his convictions from the 
evidence. And such convictions might not easily be dis- 
lodged. Could anything be more prejudicial to an accused? 
The recognition of the prejudicial effect of such acquired 
conceptions came from Mr Justice Gorman at the trial. Not 
once, but on a number of occasions, he warned the jury: 
‘Do not let the horror at that most dastardly act in any way 
deflect you from the single course that we have here; has 
the prosecution proved that this man murdered Gregsten?’ 
Perhaps if the jurors were permitted to know a little more 
about the man whom they were to adjudge a murderer or 
not, the prejudicial effect of knowing the horrible details 
of the crime could in some way be counterbalanced. (If it 
was a maniac who did the crime, was this man a maniac?) 

Committal proceedings could safely be dispensed with. 
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In their place the Crown could be obliged to serve on the 
defence copies of all the statements of witnesses whom the 
Crown proposes to call. If the defence, on seeing this 
evidence, wishes to say that the evidence does not add up to 
a right of the prosecution to try the accused, an application 
could then be made to the magistrates to dismiss the case. 
This is likely to be a development which will be acceptable 
to the authorities; already the Home Office has an internal 
working party studying the problem. But if committal 
proceedings are retained in any form, the case for adopting 
the Tucker Committee’s proposals is very strong. The 
alternative would be to transplant into England the system 
in Scotland, where there are no committal proceedings. The 
Crown, through the Procurator-Fiscal (a civil service 
lawyer), serves the depositions of its witnesses on the 
accused, who is entitled to interview them if he wishes. 

The Tucker Committee recommended that the general 
power of magistrates to hold committal proceedings im 
camera should be repealed and that they should be per- 
mitted to sit in private only for very exceptional reasons, 
for example, when a witness was in fear of his life, or when 
evidence would not otherwise be forthcoming. But the 
committee also proposed that the press should not be allowed 
to publish any report other than the bare particulars, the 
name of the accused and the charge, unless the accused was 
discharged or until the trial proper had ended. 

Already in proceedings before the divorce courts details 
‘injurious to public morals’ may not be published and the 
juvenile courts do not allow the names and schools of 
juveniles to be published. The courts are public and anyone 
can come and hear, but the devastating effect of discrimi- 
nation of a potentially harmful nature to an accused could 
be removed by forbidding publication of evidence in the 
press. If we believe strongly in eliminating as far as possible 
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all prejudicial matter, we should willingly subscribe to this 
simple reform. In cases like Hanratty’s, where the public 
interest is boundless, it can hardly be doubted that an 
accused starts off with a distinct disadvantage. It may be and 
is often counterbalanced in the course of the trial; but 
prejudice tends to persist in the minds of those who have 
to judge — twelve good men and true. 


It is an inexplicable curiosity of the English trial system 
that the professed aim of fairness towards the accused is 
breached with the first utterances of the trial. No sooner has 
the accused had the indictment read to him and pleaded 
to it than prosecuting counsel addresses the jury. The 
Crown’s opening speech is not merely a cursory outline 
to the jury of the facts of the case. It is a detailed portent of 
what, at least so the Crown hopes, will be the evidence for 
the prosecution. And traditionally it contains a good deal of 
comment by the Crown counsel on evidence which has not 
yet even been given. 

It can hardly be doubted that whatever other impressions 
the twelve jurymen may have when they first take their seat 
in the jury box, the first words of the trial are likely to make 
the most lasting impression. It is a curious feature of our 
trial system that we allow the prosecution such a distinct 
advantage over the defence. Much more concentration has 
been devoted by law reformers to the failure of our system 
to let the defence have the last word: perhaps more thought 
will be given to the effect which is produced by Crown 
having the first word. 

In the Scottish system — to which all too little attention 
has been paid by English lawyers — the prejudicial effect of 
the Crown’s opening speech has been recognized and is not 
permitted. A Scottish Queen’s Counsel, to whom the open- 
ing speech in the Hanratty case was sent, had this to say: 
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‘I had neither read nor heard an opening speech in a 
criminal trial previously. Our practice, after empanelling 
the jury and reading over the indictment to them (by the 
Clerk of the Court), is to plunge straight into the evidence 
for the Crown; then follows the evidence for the defence; 
a speech to the jury by the Crown; the same by the defence; 
and then the judge’s summing up. The defence always has 
the last word to the jury (before the judge’s summing up) 
whether or not evidence has been led for the defence. 

‘You ask me whether the opening speech for the Crown 
in England strikes me as highly prejudicial — an invidious 
question to put to a Scottish advocate with no experience 
of how well the English system works in practice! At the 
risk of playing the role of the ignorant critic, may I say that 
the opening speech in this Hanratty case does strike me as 
prejudicial. I had no idea an opening speech had so much 
detail, or that at that early stage a jury could have access to 
Crown productions [the Scottish equivalent of exhibits]. 
The risk, as I see it, is that the jury at the end of the day will 
be unable to distinguish between what they have been told will 
be proved and what has in fact been proved. They have in 
effect heard the uncrossed [not cross-examined] evidence 
of Crown witnesses. May not these predispose them against 
the accused before any evidence is led?’ 

That commentary is indeed an understatement. There 
are three points to consider; firstly, the opening speech knits 
the evidence together, presents it on a plate to the jury, and 
tells them to watch out for particular passages of evidence. 
When that evidence comes out as related by the opening 
speech, it has an air of truth as being something that has 
been heard before. The jury should do their own task of 
sorting out and fitting in the evidence as they hear it. 
Secondly, the jury may hear evidence from Crown counsel 
which is never substantiated by the witnesses — either 
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because Crown counsel has overstated it or because the 
witnesses have not come up to proof. And thirdly, comment 
upon evidence at that stage may never be justified and yet 
will have a lasting effect. 

The speech from Mr Graham Swanwick at the opening 
of the Hanratty trial demonstrates the prejudicial effect of 
an opening speech. Let us take one example from a speech 
which runs to nearly fifty pages of transcript (approximately 
20,000 words), taking some three hours or more to deliver. 

Mr Swanwick described at considerable length the 
journey which the two victims and the gunman took through 
the highways and by-ways of north-west London. At one 
point Mr Swanwick said this: 

‘Through Hayes they went on to Western Avenue, but 
instead of turning off, as they should have done there to 
Northolt, the gunman directed them to go straight on. By 
now, you will hear, he seemed to know his way pretty well, 
all through the Harrow area. Members of the jury, that ts 
very important, you may think, in this case, because that 
area lies very close to a place called Kingsbury, and Kings- 
bury is a place where the accused man James Hanratty’s 
parents live, and the place is one in which he gave on more 
than one occasion, as you will hear in this case, a false 
address as being his address. At one point he even warned 
Gregsten to go carefully, because, he said, ‘“‘just round the 
corner you will find some roadworks”. Sure enough the car 
turned the corner and there were the roadworks. You may 
think that he was somebody who knew that area very well 
indeed — well enough to know that the road was up as you 
came to a particular corner in that journey, and when you 
came round it you would find the roadworks there.’ 

This might seem a small point in a trial lasting over 
twenty-one days, but the initial effect upon the listener is 
to make him prick up his ears at the suggestion that this 
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gunman obviously knew this area well, otherwise he would 
not have known that there were roadworks ahead, and this 
accused was a man who lived in that very area and therefore 
would be likely to know of these roadworks. Indeed, if the 
evidence substantiated the facts as told by Mr Swanwick, 
the jury was entitled to draw from that circumstantial evi- 
dence some inference that the gunman in the car on that 
night in August was James Hanratty. 

What in fact was the evidence to support that bit in Mr 
Swanwick’s speech? Valerie Storie gave evidence about their 
journey, and when dealing with the stretch of road between 
Harrow and Kingsbury, she was asked: 


Q. Was there some place where he gave you a particular 
direction? 

A. At one point in our meanderings through the roads, he 
said, ‘Be careful: round the corner there are some road- 
works’; and sure enough, when we got round the bend, 
there were roadworks. He then hastily added, ‘I don’t 
know this area.’ 

Q. Had he seemed to know the area? 

A. He did seem to, yes. 

Q. Had he been giving you directions then as to whether 
to turn left or right? 

A. He was still giving us directions. 

Q. In what area were the roadworks? 

A. In the Harrow area. 


When she was cross-examined on this matter, she con- 
fessed that she herself had not seen whether there was a 
police notice indicating that there were roadworks ahead. 
She was asked: 


Q. How far round the corner were they [the roadworks] 
from the time he mentioned them? 
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A. They were in fact just round the corner. 

Q. One would have expected in these circumstances that 
there would have been some sign indicating that there 
were roadworks ahead. All I want to ask you is, did you 
notice it? 

A. I did not notice it. 


It was also put to her in cross-examination that the gun- 
man’s answer, ‘I don’t know this area’, was in fact prompted 
by a question which Gregsten had put, ‘Do you know this 
area?’, to which the gunman had replied, ‘No, but I know 
there are some roadworks there.’ 

The prosecution had achieved no more evidence than the 
fact that at that particular stage in the journey the gunman 
had warned the couple of impending roadworks; the sig- 
nificance of the gunman’s remark could be substantiated 
only if in fact it could be shown that Hanratty would have 
some special knowledge of that area. No such evidence 
came from prosecution witnesses. Nevertheless, the Crown 
might well have taken the view that the accused himself 
would give evidence, in which case the point might be 
substantiated. Hanratty in his evidence said that his home 
was at 12 Sycamore Grove, Kingsbury, Middlesex, but it 
became clear from later evidence of his, which was un- 
challenged, that during the period of June to August he had 
been committing burglaries and housebreakings, had given 
up working with his father in a window-cleaning business, 
and had ceased to live at home. In fact he said specifically 
that he left home in the middle of July, some four to five 
weeks before the night of the killing. No evidence was called 
by the Crown to show that the roadworks between Harrow 
and Kingsbury had been there for several weeks before the 
night of 22 August. If in fact the roadworks had only recently 
been started, the significance of Hanratty having his home 
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in that area would have been lost. And yet the presumed 
significance of Hanratty’s knowledge of the Harrow area 
was persisted in. In his final words to the jury, on the 
nineteenth day of the trial, Mr Swanwick spoke of ‘the des- 
cription of the murderer by eyes, by hair, by clothes, by 
knowledge of the Harrow area, by characteristics, by driving 
ability, and most of all by voice.’ And earlier in his final 
speech, he had said: ‘He [Hanratty] knew the Harrow area 
and knew it very well indeed. When they came to a place 
called Kenton Road, which lies between Kingsbury and 
Harrow, and it is at Kingsbury that Hanratty’s parents live, 
and it was his home until not long before this crime, the 
murderer said, ‘‘Be careful, round this corner there are 
some roadworks” and, you will remember, lo and behold, 
round the corner there were the roadworks.’ 

Mr Justice Gorman in his summing up referred to this 
piece of evidence, such as it was, without comment. He said: 
‘That evidence is directed by the prosecution to showing 
that whoever be the man in the car, he was not without local 
knowledge. ... They [the prosecution] are seeking to 
eliminate a lot of people and bring the murder down to the 
prisoner by such things as his speech, his knowledge of the 
rha Gi’ 

If one could rub out the initial statement of Mr Swan- 
wick’s in his opening speech about-the gunman’s knowledge 
of the Kingsbury area, the jury would be able to test the 
contention that this gunman had particular knowledge of 
the area in question against the evidence which they had 
heard or had not heard from the witnesses. As it was, they 
tested these contentions against what they had heard in 
court, and that might very well include what had come from 
the Crown counsel’s lips and not from the witnesses. (Of 
course, in any trial, and in particular in one of this length, 
it would be unrealistic to suppose that a juryman could 
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point to the fact that the significance of the gunman having 
knowledge of the Kingsbury area did come from counsel 
in his opening speech and had not been wholly substanti- 
ated by the evidence that followed.) 

This, again, might seem a small point. But the cumula- 
tive effect of ‘small points’ can tend only to prejudice the 
accused and to prevent elucidation of the truth. If in 
fact it is wise that some opening statement should be made 
by counsel for the prosecution, then it ought to be strictly 
factual without comment: there can be no criticism of Mr 
Swanwick on this score, because the practice that he 
followed has become hallowed in:our criminal courts for a 
very long time. The point gains in significance because 
whereas in former days jurors were selected for the know- 
ledge which they had of the crime, today we pride ourselves 
on selecting a jury which will come to the. problem without 
any foreknowledge, or, one hopes, bias. But allowing the 
prosecution to inform the jury at the outset not only of the 
crime with which they are concerned, but of the evidence 
which the Crown hopes will be given by its witnesses, 
thereby restores to some extent the position of the latter-day 
juror who had knowledge of the crime before he came to 
adjudicate upon the accused man’s guilt. The sooner the 
practice of allowing Crown counsel to open a case, even 
merely by relating the evidence which is to be called, with- 
out the embellishment of comment, is done away with, the 
more truthfully we will be able to say that the conduct 
of an English criminal trial is designed to exclude prejudice 
against the accused. 

The removal of an opening speech by the Crown is more 
important than the removal of the present rule which, other 
than in exceptional circumstances, gives the Crown the last 
word. In fact, both practices demand reform. 
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On the other hand, one interesting feature of the rules of 
evidence worked in Hanratty’s favour during his trial. 
Those rules are stringent in English criminal law — they are 
not applied with the same strictness in the civil law - and 
they kept out of the Hanratty trial at least one damning 
piece of evidence. It cannot be doubted that it would have 
removed any lingering doubts which the jury entertained 
about Hanratty’s guilt. More important, it was evidence 
which the Home Secretary had before him when he was 
considering whether to recommend a reprieve for Hanratty. 
It sealed Hanratty’s fate and probably took his case out of 
that category of cases where there remains a ‘scintilla of 
doubt’ sufficient to permit the Home Secretary to recom- 
mend a reprieve. 

On the ninth day of the trial, a hospital officer attached 
to Brixton Prison gave evidence for the Crown. Alfred 
Eatwell was the officer on escort duty on Wednesday, 22 
November, in a police van conveying accused persons to 
the Guildhall at Westminster where the Middlesex Sessions 
Appeals Committee was sitting. 22 November was also the 
day upon which the Crown opened its case against Hanratty 
before the Ampthill justices. Up until then Hanratty had 
been kept on remand in custody at Brixton Prison; there- 
after he was detained at Bedford Prison. 

Eatwell gave evidence that one of the accused he was 
escorting was Roy Langdale. Langdale had given evidence 
that while exercising in the prison yard at Brixton Hanratty 
had confessed to the a6 killing. Eatwell said that Langdale 
had no contact with the outside world that day; he met no 
other accused men who had until that morning been on 
bail, he was in possession of no newspapers, and, according 
to Eatwell, when Langdale was visited in the cells by his 
wife and another lady he (Eatwell) supervised the visit and 
heard no mention of the A6 case. 
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It was on the return journey from the court to Brixton 
Prison via Pentonville Prison that a vital conversation took 
place. Eatwell was sitting in the back seat of the prison 
‘coach’, Langdale was sitting immediately in front of 
Eatwell. The rest of the evidence elicited from Eatwell is 
best related as it appears on the transcript of the trial. 


Q. Now will you answer this question yes or no. During 


that journey did you hear a conversation? 

A. Yes. 

Q. Who was the speaker? 

A, Langdale. 

Q. To whom was he speaking — you or another prisoner? 

A. To another prisoner. 

Q. Answer this also yes or no. Did you hear what he said? 

A. Yes. 

Q. In consequence of what you heard what action did you 
take? 

A. I reported the matter to the Chief Officer, my immediate 
superior. 

Q. Your immediate superior. That would be the hospital 
chief officer? 

A. Yes, the hospital chief officer. 

Q. When did you do that? 

A. The following morning. 

Q. The following morning, the 23rd? 

A: Yes. 

Q. Answer this yes or no. Did you receive certain instruc- 
tions from him? 

A. I did. 

Q. As a result of those instructions what did you do? 

A. I made a statement. 

Q. You made a report or a statement? 

A. Yes I made a report. 
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Q. To whom? 

A. To the Governor. 

Q. The prison governor? 
A. Yes. 

Q. The same day? 

A. Yes. 


What had Eatwell heard that was contained in his report 
to the prison governor and why could he not give in evi- 
dence the words he (Eatwell) had heard Langdale utter? 
Eatwell had heard Langdale telling a fellow accused what 
he (Langdale) had learnt from Hanratty himself about the 
a6 killing. In fact he heard the substance of what Langdale 
gave in evidence as Hanratty’s confession to the crime. But 
there was one piece of evidence which Langdale did not 
give, probably because he did not remember it: but Eatwell 
did. 

It had always been assumed until the opening of the 
Crown’s case at Ampthill on 22 November that the A6 
killer had thumbed a lift from the Morris Minor containing 
Michael Gregsten and Valerie Storie. The whole of the 
press referred to this incident and pointed impliedly to the 
moral that it is always dangerous to give a stranger a lift. 
No one knew that in fact the beginning of the murder trail 
started in a Buckinghamshire cornfield when the killer 
surprised his victims as they sat peacefully in a stationary 
car, But while the press was being told this in the magi- 
strates’ court in the small Bedfordshire town of Ampthill, 
and via the press an enormous reading public, Langdale 
knew of it from Hanratty’s own lips, the surest possible sign 
that Hanratty was the killer unless — and there is nothing to 
suggest this — Hanratty learnt of this fact from the police 
investigating the crime. Langdale, not knowing the signifi- 
cance of this fact, repeated the incident as told to him by 
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Hanratty to the fellow accused. Eatwell overheard it and it 
forms part of his report to the Governor. Apart from the 
significant item of the way in which the a6 killer came upon 
his prey, the fact of Langdale’s conversation in the prison 
coach that day in November further reinforces the view 
that he was telling the truth about Hanratty’s confession to 
him during their peregrinations in the prison yard at Brixton. 

But the jury knew none of all this and could only guess at 
what the report to the Governor contained. At most the 
jurors probably — and logically — thought that it merely 
echoed the evidence which Langdale gave of the confession. 
And there was no reason why they should be put on inquiry 
of any supplementary evidence. The reference to whether 
newspapers were available to Langdale on that day — news- 
papers which would be carrying the summary of the Crown’s 
case as detailed to the Ampthill magistrates — would be lost 
on the most detective-minded juror. In any event Eatwell’s 
evidence disappeared from the case almost from the moment 
it fell from his lips. He was, wisely in the circumstances, 
not cross-examined about this report, even though counsel 
for the defence probably also did not know the significance 
of the report. His abstention from asking any questions 
provides a classic example of hints to advocates — don’t ask 
any questions to which you yourself do not know the correct 
answer. If you do, you may get evidence which you do not 
expect and which may harm your case. Many a counsel has 
forgotten this maxim and asked that one question too many. 
Mr Sherrard displayed commendable discrimination on this 
occasion. 

But why could not the Crown counsel have elicited the 
report to the governor? The answer is the rule of hearsay 
which does not allow such evidence to be admitted. Hearsay 
can be best explained by indicating what kind of evidence 
it is. 
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Direct evidence is the proof of a fact by a witness who 
perceived it with one of his senses. Indirect evidence (or 
hearsay) is proof of a fact by a witness who states that he 
was told that fact (or heard it related) by another person, 
himself not called as a witness and therefore not subject to 
cross-examination. Direct evidence of a fact is admissible; 
indirect evidence of a fact is contrary to the rule against the 
reception of hearsay evidence. There are of course except- 
tions to the hearsay rule which do not concern us here. 
Confessions, if made voluntarily, are admissible in evidence 
because they are generally thought to be the most pertinent 
testimony of an accused’s state of mind. They are regarded 
as direct evidence. It was possible therefore for Langdale 
to have given evidence of Hanratty’s confession to him, but 
Eatwell, even though Langdale had been addressing him, 
could not have given evidence about what he heard on that 
November day in the prison coach. 

What is the theoretical and practical basis for this rule? 
It has generally been agreed that the rationale advanced for 
the existence of the hearsay rule are: (1) The absence of an 
oath and of any opportunity to cross-examine the person 
from whom the facts were obtained; (2) juries, unskilled in 
weighing evidence, would lack the sound judgement neces- 
sary to avoid undue reliance upon hearsay; and (3) admis- 
sion of hearsay evidence would burden the court by opening 
up questions, such as the character of the person who made ` 
the assertion, his means of knowledge, and a whole host of 
collateral issues. 

It has also been said that hearsay evidence is irrelevant, 
but this can hardly be a good ground for the rule. In 
ordinary affairs people habitually act on hearsay as estab- 
lishing a fact which has been doubtful. It may be that 
hearsay is inaccurate or untrustworthy but that is not to say 
it is irrelevant. It merely goes to the question of the value of 
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the evidence, its probative value or its weight of cogency. 
In all other matters the courts do not exclude relevant facts 
on the express ground that they cannot be cogently proved. 

The alleged inaccuracy or untrustworthiness of hearsay 
evidence is due mainly to the lack of opportunity to cross- 
examine its author, and it is these two factors which have 
led English judges, such as Lord Mansfield, to approve the 
exclusion of hearsay evidence although recognizing at the 
Same time its uniqueness and possible inconvenience. 

The inherent inaccuracy or untrustworthiness of hearsay 
has particular relevance to the tribunal receiving it. A justi- 
fication for the rule is that to admit hearsay evidence would 
confuse a jury. In the seventeenth century when the rule 
was being formulated in England this reason for the rule 
was of no great significance. Jurors in those days were 
selected for their knowledge of the crime whose alleged 
perpetrator they were going to try. The jurors were posi- 
tively invited or at least permitted to mislead themselves by 
privately acquired hearsay evidence. Jeremy Bentham, a 
passionate law reformer, was angry at the suggestion that it 
was safe only to trust judges to hear and evaluate hearsay 
and unsafe to trust juries. ‘You conclude,’ he said of those 
who argued the distinction in the forms of tribunal, that 
jurors ‘will be deceived... but why go hasty in your con- 
clusions?’ Why not wait and see, that is, why not admit the 
evidence in all cases when the declarant is unavailable, hear 
the jury’s verdict, and then, if in a particular case deception 
is apparent, use the remedy of granting a new trial? 

The present argument in favour of retaining the hearsay 
rule is founded on the view that there is no substitute for 
cross-examination, which is the guaranty of trustworthiness. 
There is much force in the argument that hearsay evidence 
does not carry in the witness who gives such evidence the 
qualities of perception, memory, completeness of narrative, 
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and narrative skill. It is in fact second-hand and hence 
material of inferior quality. ae 
To say that however is merely to say that it is second- 
class evidence which often but not always cannot carry the 
same weight as the testimony of the eye-witness. In some 
cases — and Mr Eatwell’s was an instance — its probative 
value is high indeed. It would be incredible to think that 
Eatwell could have made up what he heard Langdale say. 
If he did make it up he was quick off the mark, because 
before the police had had time to point out any significance 
in his testimony he had made his report to the prison gover- 
nor. It cannot really be doubted that Eatwell heard accurately 
and recorded what he heard. The value of that evidence was 
almost unchallengeable. 
Why, then, should such evidence be kept away from the 
ears of the jurors? The answer in reality is simple. The 
highly technical rules of evidence in criminal proceedings 
are part of the British effort to preserve trial by jury. The 
jury is a system of trial only consonant with the idea that 
amateurs are better equipped to test guilt or innocence than 
professional judges. Once amateurism is the key to main- 
taining the jury system — the jury system is in fact the apo- 
theosis of amateurism — then rules cannot be evolved to 
protect the accused from unprofessional assessments or 
evaluation of evidence. It is not fair to an accused to leave 
to the jury evidence which will be mishandled, and the 
probative value of hearsay evidence can so easily be mis- 
judged. Judges can explain to jurors what they must look 
for in assessing the value of corroborative or circumstantial 
evidence, of evidence of accomplices, and of expert medical 
evidence (not always with success). But to guide a jury 
properly on hearsay evidence — if it were to be admitted of 
would be an impossible burden. Better then to exclude it 
from the trial proceedings altogether. 


105 


THE A6 MURDER 


The absurdity of excluding hearsay evidence without 
more ado is shown by the way counsel can and do get 
around the rule. Even a relatively inexperienced counsel 
knows the trick — it is all too simple! Here is an example: 


Q. Did you as the police officer investigating the crime go 
to the house of Mrs Smith? 

ae Yes. 

Q. Whom did you see there? 

A. Mrs Smith herself. 

Q. Did you question her? 

Ay Yes. 

Q. Now answer this next question by a simple yes or no. 
Did Mrs Smith tell you something? 

A. Yes. 

Q. Answer this question also by a simple yes or no. As a 
result of what she told you, did you make certain investi- 
gations? 

A, Yes, 

QO. What did your investigations produce? 

A. I searched all No. 36a buses which had travelled between 
Marble Arch and Maida Vale on the day following the 
murder and I found a .38 revolver; the cartridges found 
in the Maida Vale hotel room matched those which came 
from the revolver. 


By now the jury have firmly in their mind that Mrs 
Smith, who has been revealed as a woman friendly to the 
accused and had had him lodging at her house, told the 
police officer to go and look on No. 36a buses and he would 
find the murder weapon at the back of the back seat on the 
top of the bus. It does not need a grade-one detective to put 
that particular two and two together to make four. But why 
in the absence of Mrs Smith as a witness to that particular 
fact, can’t the police officer give the evidence? It might even 
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be that in excluding the evidence the jury get the wrong end 
of the stick. Suppose Mrs Smith had told the police 
inspector about the murder weapon being on the bus as the 
result of grapevine gossip among her lodgers, they having 
got the news through police sources. The jury would have 
got the not unnatural impression that the accused told Mrs 
Smith about the murder weapon and this would tell against 
him, whereas in fact this was not so and could not be put 
right because the matter could not be tested. It would be 
much easier if hearsay evidence were made admissible and 
the judge in his discretion decided whether any particular 
piece of evidence should be excluded as having an altogether 
too prejudicial effect on the accused. 

This is in fact what happened during the Hanratty trial 
with another piece of evidence which, though strictly ad- 
missible, was not allowed by Mr Justice Gorman. It demon- 
strated the striving for absolute fairness to the accused 
which is such a characteristic of English criminal trials, but 
it is a fairness which is taken to extremes on occasions and is 
bought at the price of neglecting a search for the truth. But 
it says much for English justice that fairness to the accused is 
never in theory and frequently in practice sacrificed for just- 
ice in the wider context. Justice after all means providing a 
just result for both the public as prosecutor and the accused. 

The evidence on the sixth day of the Hanratty trial was 
that of Mrs Louise Anderson who owns an antique shop in 
Soho. As part of additional evidence served on the defence 
on 25 January, actually four days after the trial itself began, 
she was ready to give evidence about a pair of black gloves 
which she had lost from her home during the period when 
Hanratty was visiting her; she also would have told the 
court that Hanratty was in the habit of wearing this particu- 
lar type of article. One thing Valerie Storie was most 
adamant about was that the a6 killer wore throughout that 


107 


THE A6 MURDER 


evening a pair of black gloves. At one point in her evidence 
she gave a very meticulous description of the gloves and an 
incident in connexion with them. 

She said, ‘He was still wearing these black gloves. He 
started to take one off. I cannot remember now which one 
it was. I think it was the right one. I am not certain. He 
seemed to be having difficulty in getting them off. When he 
got them half off, he held out his hand and he said, ‘‘ pull’’, 
and I could feel that these gloves were of a very thin nylon- 
type texture.’ 

Mr Sherrard submitted to the judge that the evidential 
value of Mrs Anderson’s proposed testimony was in the 
circumstances so greatly outweighed by its prejudicial value 
that it was one of those cases when the prosecution ought 
to be directed not to tender the evidence. Mr Sherrard 
freely admitted that if this were trial by judge alone he 
would not object to the evidence since it was the sort of 
evidence ‘which a trained tribunal could put, and probably 
would succeed in putting, into its proper and true perspec- 
tive. Because of your Lordship’s training, in this situation 
your Lordship can differentiate, so far as the human mind 
can, between what is prejudicial and what is really of 
probative value’: a jury cannot. 

Mr Justice Gorman was feeling in his most protective 
mood. With the jury out and the press asked not to report 
what took place, the legal argument followed. The judge 
ruled that the Crown evidence on this point was so tenuous 
and so suspicious that ‘justice demands that the jury be not 
hampered in a proper deliberation by those considerations’. 
And so the jury was not allowed to hear about this ad- 
mittedly prejudicial but highly circumstantial evidence. 
Was the court right to shield the accused in this way? Under 
English law with the system of trial by amateur jury the 
ruling was impeccable; it also gave another opportunity to 
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the accused to redress the balance of advantage which 
remains so manifestly with the prosecution up until the 
moment of trial. If greater judicial control of police investi- 
gation were allowed and the jury system overhauled then the 
need to concede points of advantage to the accused would be 
lessened. But this demands a major overhaul of English 
criminal procedure — and there is no sight of such radical 
reforms in the near future. Meanwhile, there is no deflecting 
our lady, the Common Law, from achieving her supreme 
ambition, to be fair. 


One final point concerning the trial itself should perhaps 
be mentioned. It is rarer than it used to be for the accused 
to be defended by a member of the Junior Bar. Hanratty 
was well defended by Mr Michael Sherrard. It was because 
the accused himself had such implicit faith in Mr Sher- 
rard’s ability to save him from the gallows that he insisted 
he should conduct the defence without the benefit of a 
leading counsel, even though, when the magistrates at 
Ampthill committed Hanratty for trial, they gave the defence 
legal aid certificate for two counsel. The State, therefore, 
was willing to pay for a senior and a junior counsel to defend 
Hanratty. It is an enormous burden for any counsel to have 
to carry the life of a man upon his shoulders and no one 
would lightly wish to carry that burden even though the 
fame that goes with defending in a murder trial is often 
enormous. Many might argue that the Bar Council, which 
controls the ethics of the profession, should (as indeed they 
may) make it a rule that in cases of capital murder, so long 
as the death penalty exists, an accused should always be 
defended by a Queen’s Counsel unless the Bar Council gives 
special permission for a junior counsel to conduct the case 
on his own. A junior, in the face of leading counsel for the 
Crown, should not have to carry the burden alone. 


CHAPTER 6 
Post Trial 


My object all sublime 
I shall achieve in time — 
To make the punishment fit the crime 
W. S. GILBERT, 
The Mikado 


THE system of trial by jury pays excessive regard to the 
verdict of the jury. The trial itself is elaborate in the extreme 
in ensuring that the game is played strictly according to the 
rules; the judge’s summing up has to be meticulous in its 
direction on the law and careful in its presentation of the 
facts, the issues, and, in particular, the case for the defence. 
But once all that has been complied with, and the jury has 
returned its verdict, the law has had almost its last say. As 
Lord Devlin (then Mr Justice Devlin) said in his summing 
up in the trial of Dr Bodkin Adams in 1957, one of the 
beauties of the jury system is the unassailability of the 
jury’s verdict. Even if this virtue is not so commendable as 
that great judge would have us believe, the statement that 
‘the jury’s verdict cannot be challenged is absolutely accurate, 
subject to one qualification. Only if the jury’s verdict is 
perverse — that is, if on the evidence in the case no twelve 
reasonable men could come to the verdict of guilty — can 
the Court of Criminal Appeal interfere. 

That consideration apart, the Court of Criminal Appeal 
is not concerned with the merits of the jury’s finding; its 
sole concern is to ensure that the trial has been conducted 
according to the rules. The court’s main concern therefore 
is directed to the judge’s summing up to the jury. If he has 
misdirected the jury on some issue or failed to direct them 
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at all on some particular point then, and only then, can the 
Court of Criminal Appeal interfere. When it does interfere 
it does not expressly or even implicitly say the jury was 
wrong; indeed, the jury’s decision still remains inviolate. 
What the Court of Criminal Appeal says is that had the 
jury been properly directed it might have come to a different 
conclusion — the jury has been sufficiently misled by the 
faulty handling of the trial by the trial judge so as to vitiate 
the trial. If the Court of Criminal Appeal does then quash 
the conviction it has no power to order a new trial. The 
result of an appeal is either black or white; there is no 
compromise solution. If a technical hitch has taken place 
the accused goes scot free. The game of the trial becomes 
the game of the appeal. 

In Hanratty’s case there was very little that could be said 
against the summing up. There were, it was true, many 
parts of the evidence that the judge did not allude to in his 
summing up and many of the parts of the evidence not 
referred to were of greater import than those to which he 
dealt with at great, even inordinate, length. But, as the 
Court of Criminal Appeal said, it would have been remark- 
able if, in a case that lasted twenty-one days with over 100 
witnesses and nearly 150 exhibits, every item of evidence 
and every point made by counsel on both sides had been 
referred to. The Court of Criminal Appeal reiterated the 
principle that it was no part of a judge’s duty to refer to all 
the evidence or to mention all the points taken. The judge’s 
duty was to present the case of each side, fairly andimpartially, 
to the jury. The court in Hanratty’s case could say with 
good reason that Mr Justice Gorman’s summing up was both 
clear and impartial — even positively favourableto the accused. 

Once the jury felt it could accept the identification 
of Hanratty by Miss Valerie Storie, together with the 
identification by Mr Trower and Mr Skillett of Hanratty as 
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the man seen driving Gregsten’s car in Ilford the morning 
following the murder, then the verdict could not be said to 
be unreasonable. 

The court in effect was saying that identification was the 
crucial issue, as indeed it was. Once the jury accepted that 
evidence there was little more to be said. The Court of 
Criminal Appeal could not, even if it had wanted to do so, 
substitute its view of the identification evidence. Even 
though the trained lawyer might think there was still an 
element of doubt about the correctness of the verdict the 
jury has the upper hand and commands acceptance of its 
verdict. Most lawyers were of the opinion that on the 
evidence, as adduced before the eleven-man jury, Hanratty 
should not have been convicted. But the jury did have 
enough evidence upon which to convict — no one, least of 
all the Court of Criminal Appeal, could gainsay that fact - 
so that the verdict could not be upset. 

The reasons for the lingering unease in the minds of 
students of trial evidence are quite simple. Valerie Storie’s 
evidence was crucial; it was the lynch-pin of the prose- 
cution’s case. Sympathy for her plight could hardly be 
suppressed in anyone who saw her, a fact which no doubt 
lent greater credence to her testimony. But the facts were 
that she had once wrongly identified the a6 killer, and that 
when she did pick out Hanratty it was only from a fleeting 
glimpse of his face. No trained judge could have placed 
much weight on her evidence in those circumstances. 

Once Valerie Storie’s evidence was discounted, the only 
other evidence of great moment was Langdale’s. For the 
Crown to have destroyed two false alibis might be highly 
significant, but the courts have repeatedly said that a 
prosecution’s breaking down of an alibi can never prove its 
case. It must prove its case beyond reasonable doubt by 
positive evidence. 


II2 


POST TRIAL 


The confession made by Hanratty to Langdale was, as 
we have seen, almost certainly true. But was the jury en- 
titled to rely on it so as to bring in a verdict of guilty of 
capital murder? Langdale’s criminal record and marked 
mental instability told against him and it seems reasonable 
enough if the jury did not rely upon his evidence too much. 
The jury would have been even more suspicious of Lang- 
dale’s evidence if they knew what subsequently happened 
to him. 

On 17 May 1962 — a month after Hanratty’s execution — 
he was sentenced to six months’ imprisonment for receiving 
astolen car. At the hearing before the Willesden Magistrates 
a detective told the court that ‘normally he is very helpful 
to the police’. Was Langdale a police informer planted next 
to Hanratty so as to glean what evidence he could from the 
man then accused of the a6 killing? If the jury knew or sus- 


` pected that Langdale was a police informer, his evidence 


might have been wholly discounted. 

Although, therefore, there is a very strong feeling that 
Hanratty did the killing and that one cannot quarrel 
with a guilty verdict, nevertheless on the evidence before 
the court and, with the heavy onus of proof on the Crown 
borne in mind, it is doubtful whether he should have been 
convicted. On the other hand, if the rules of evidence had 
not, as we have seen, excluded the vital evidence of the 
hospital officer at Brixton Prison, Mr Eatwell, and the 
antique dealer, Mrs Anderson, the gap in the Crown’s case 
might have been filled sufficiently to merit a conviction on 
the evidence. 

None of this concerned the Court of Criminal Appeal. 
This was because that Court is not in the true sense a fully 
appellate tribunal, in the sense that it either sifts the whole 
of the evidence and reviews the jury’s verdict or that it 
re-tries the case. It is concerned not with the merits of the 
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case but only to ensure that the procedure was strictly 
observed. However guilty a man may be, he may escape if 
the procedure is faulty, if the rules of the game are in- 
fringed. A good example of this was provided on 30 July 
1962 in the case of R. v. McCrorey.* He was found guilty 
of capital murder after a trial in which his defence was 
diminished responsibility. 

Evidence was given by an eminent psychiatrist for the 
defence and by an equally eminent psychiatrist for the 
Prosecution. These two doctors were satisfied that, in the 
light of his mental history, McCrorey was suffering from in- 
herent causes of mental disease. They both regarded 
McCrorey as a psychopathic personality who was liable in 
moments of crisis to explode into violence. The question 
was whether the killing had been done on the spur of the 
moment by a man taken by surprise who had an irresistible 
impulse and could not stop himself from exploding into 
violence. 

The doctors took the view that if the killing was pre- 
meditated that rather destroyed their theory that at the 
moment of killing he was suffering from substantial impair- 
ment. Whereas, if it was a killing in a crisis, that fitted into 
the picture of substantial impairment of mental responsi- 
bility so as to reduce the offence from capital murder to 
manslaughter. 

The medical evidence had been quite clear that if there 
was no premeditation, then there was impairment and it 
was substantial; if there had been premeditation, there was 
still impairment but they could not say that it was sub- 
stantial; it would therefore not qualify for the defence of 
diminished responsibility. In his summing up the judge 
made a slip due to a ‘not’ creeping into the note which he 
(the judge) had taken of one of the doctors’ evidence. In fact 

* The Times Law Report, 30 July 1962. 
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even on the transcript of the proceedings the shorthand- 
writer had marked ‘inaudible’ against part of the same pas- 
sage in the doctor’s evidence. The judge had, relying on his 
note, directed the jury that whether there was premeditation 
or not the doctors could not say that the mental impairment 
was substantial. 

That error led the Court of Criminal Appeal to quash the 
jury’s verdict of guilty of capital murder and to:substitute 
manslaughter on the grounds of diminished responsibility. 
The court said it could not judge what effect the mistake 
had on the minds of the jury. It might well be that the 
doctor’s evidence was so clear that the mistake had no effect 
on the minds of the jurors, but the Court could not specu- 
late on what was in the jury’s mind and felt it had no option 
but to set aside the jury’s verdict. If the trial judge had not 
made this excusable slip, the jury’s verdict would have 
stood even though the jury might have completely mis- 
understood the doctor’s evidence. Even if the jury mani- 
festly misinterpreted that evidence the Court of Crina 
Appeal would be powerless to do anything unless the jury’s 
verdict was so wrong as to be actually perverse. 

It is an irony of English criminal law, which is designedly 
so fair to an accused, that it should suddenly switch off its 
flow of fairness once the trial has ended. In the civil courts 
a litigant is entitled to a review by the Court of Appeal of the 
whole of his case; that court is not limited to technical 
considerations of the conduct of the trial but is directly 
concerned with the merits of the case. Why is it that in 1962 
English law, in the matter of appeals from trial courts, shows 
greater concern and gives a more handsome protection to a 
man’s property than to his liberty and his life? 

When the Court of Criminal Appeal was created in 1907 
it was urged by the opponents of a criminal appellate 
tribunal that the floodgates of criminal appeal work would 
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be opened up and the judiciary would be washed away 
without trace. 

Apart from that being an extraordinary reason for denying 
the citizen his right to appeal against his conviction and 
sentence, the fear proved unfounded. The court has been 
kept extremely active and in recent years has had to work 
overtime to keep the flow of work in reasonable check, but, 
if it has been overworked, it has brought more justice to the 
criminal law. If it were now proposed to introduce a fully 
appellate system no doubt the same howl would readily go 
up from the proponents of the present system. But it is high 
time that England fell into line with other civilized systems 
of criminal justice and amalgamated the Court of Appeal 
and the Court of Criminal Appeal, thus removing the 
discrimination at present existing against criminal appel- 
lants. 


Once Hanratty’s appeal had been dismissed press activity 
began anew. Interviews with the dead man’s wife, comment 
on Valerie Storie, and so-called intimate portraits of Han- 
ratty and his family proliferated in the columns of certain 
sections of the press. The spawning of detail about the 
dramatis personae in the murder of Michael Gregsten was 
the result of considerable press lobbying during the course 
of the judicial proceedings. Bargaining among the pressmen 
for the right to publish Hanratty’s life story went on right 
up until the last day of the trial. At the Shire Hall in Bedford 
one newspaper even provided the Hanratty family with 
protection against its press rivals! 

In the late eighteenth century when the death sentence 
was still exacted for theft of property of over five shillings 
the miscreants were taken to Tyburn (which is now Marble 
Arch) and publicly hanged. The public, whose appetite for 
the ghoulish performance of a public hanging was insatiable, 
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even contained among it the pickpockets whom the gallows 
were erected to deter! Murder feeds on the sight and know- 
ledge of murder. Violence in fact begets violence. A modern 
example was the crime of Victor Terry. On the morning 
that two youths from Hounslow were executed for kicking 
to death another young man, Terry, who came from near 
Hounslow and knew the two who were condemned to die ° 
for their crime of murder, shot and killed a bank guard in 
Worthing. He too was executed for his crime. 

During the nineteenth and twentieth centuries the law 
has removed the gallows further and further away from 
public view. The latest move, in 1957, was to prohibit the 
placing of the notice of execution outside the prison gates 
immediately after an execution. Every effort is made to drive 
out of the public mind the act of hanging. In this way the 
authorities recognize the deleterious effect upon a community 
of the actual moment of the judicial killing and do every- 
thing to minimize that effect even to the point where any 
deterrent value that capital punishment might have is ex- 
punged. 

The public satisfies its thirst for the sensationalism that 
exclusively accompanies the prospect of a death sentence 
through the press report and the press interview. Details of 
every movement of the accused are relayed to the reading 
public, and the feelings of the condemned man’s family are 
intruded upon by a press which is set on meeting the de- 
mands of its public. The torture which the community 
inflicts upon the relatives of the condemned man during the 
agonizing weeks of waiting before the trap-door is opened 
far exceeds the torture which the murderer inflicted upon 
his victim. (In Hanratty’s case unusually there was con- 
siderable torture on his victim.) And it is at the very moment 
that a man is to forfeit his life that the exploitation of death 
for sordid commercialism is at its fiercest. The public 
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viewing of an execution of the eighteenth century has been 
replaced today by the interview-by-proxy of the dead man’s 
relatives. The sight of a man hanging on the gallows is 
conjured up by the constant stress upon the predicament of 
the human being. Substitute imprisonment for hanging and 
you take away, overnight, one of the most sordid and un- 
pleasant features of a mass-circulation society. It is not 
without significance that the Home Office regularly and 
certainly without solicitation receives applications every 
year for the job of public hangman. 

Yet the press can and does fulfil a function in the reporting 
of murder and other criminal cases. As the time came nearer 
for the Home Office announcement whether a reprieve was 
to be granted, so the other side of the press coin turned up. 
The promptings from the press in editorials came thick and 
fast. As a result of the disclosure in the Observer of the 
medical records of Hanratty when he was taken to St 
Francis’ Hospital, Haywards Heath, every national daily 
newspaper that commented editorially - and few, notably 
among them The Times, remained silent — recommended 
a reprieve on the ground that Hanratty was‘ mad’ or ‘insane’. 
There can have been few instances of such unanimity on a 
reprieve from a death sentence in the long history of capital 
punishment. 

Journalists, moreover, have conspicuously been of great 
assistance to the police in the detection of crime, and, 
further, the revelation to the public of the nature of the 
crime may be a real public service. The public, in short, 
is entitled to know. This issue of the right to publish infor- 
mation about the crime and the criminal came up in the 
Hanratty case in one particular form. 

Has a newspaper the right to publish extracts from confi- 
dential medical documents of a man condemned to death in 
recording endeavours to obtain clemency for him? This 
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question was raised by a Harley Street surgeon, Mr R. S. 
Murley, who wrote to the Observer and to the Press Council 
complaining of the former’s publication of medical evidence 
(which the paper said had been forwarded to the Home 
Secretary) showing that Hanratty as a boy had been diag- 
nosed as a mental defective. The article was accompanied 
by a photographic reproduction of part of the relevant 
hospital case record (see Plate 3). This article appeared in 
the paper on 18 March 1962, a fortnight before Hanratty 
was due to be executed. 

The surgeon claimed that a serious breach of confidence 
must be held to have occurred unless the disclosure had 
been sanctioned by the patient, the doctor who made the 
diagnosis, and the hospital authorities whose case record 
had been photographed. The Observer stated that the 
documents were handed to it by someone — the Observer 
wrongly mentioned a Member of Parliament — to whom the 
condemned man’s solicitor had given them with the object 
of obtaining publicity. The Press Council, on 21 June 1962, 
repeated the sequence of events as told to it by the Observer 
and added ‘but in any case it was a matter of profound 
public importance, and to insist that traditional medical 
confidences should be preserved would seem, in the circum- 
stances of the case, not to be justified’. The Press Council 
apparently does not investigate any case of complaint but 
wrongly, I think, acts on the say-so of those who respond 
to a request for information. 

The vindication by the Press Council of the Observer’s 
conduct provoked an angry correspondence in the columns 
of The Times,* starting with an irate letter from Hanratty’s 
solicitor on 27 June 1962. The solicitor, Mr E. Kleinman, 
wrote complaining of the Observer's conduct. He said that 
there was not the slightest truth in the suggestion that 

* See Appendix. 
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publicity for the documents was required; on the contrary 
‘since the situation regarding the reprieve was so delicate, 
we were anxious that this should be avoided’. 

Mr Kleinman complained, with some justification, that 
the Press Council had not sought confirmation from him 
(Hanratty’s solicitor) of the Observer’s statement. He said 
that the Member of Parliament, who turned out to be Mr 
Sidney Silverman (the ardent protagonist of abolition who 
had handed the material to Mr Arthur Koestler who had 
in turn handed it to the Observer) was as outraged as he 
(Kleinman) was about publication. 

Mr Kleinman has categorically denied that he gave Mr 
Silverman any authority to hand the papers to the press. 
On the other hand, as Mr Silverman pointed out, there was 
no embargo on publication and to serve the purpose for 
which Mr Kleinman obtained them ‘these papers had to be 
published by someone.’ And in any event the legal privilege 
which a patient has over his medical records is waived by 
the solicitor in handing over the documents to a public 
person for whatever purpose. 

Mr Koestler’s aim in handing the documents over to the 
Observer was twofold. He wanted to inform the widest pos- 
sible audience of Hanratty’s mental instability so that there 
would be a demand from the public for the reprieve of 
Hanratty. In this he was outstandingly successful; the press 
generally, and the Sunday Telegraph in particular, on the 
day after Hanratty’s conviction at Bedford, had hinted at 
Hanratty’s mental history. But until the Observer’s publi- 
cation of a photographic reproduction of the medical record, 
with the diagnosis ‘mental defective’ clearly written on it, 
this knowledge was unauthenticated. In the days following 
the publication the newspapers that commented unani- 
mously urged a reprieve on the grounds of Hanratty’s 
mental condition. Mr Koestler had, in addition to this 
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motive for obtaining clemency, a second motive in handing 
over the documents, which the Observer to a lesser extent 
shared. The campaign for the abolition of capital punish- 
ment had long been propagating the idea that most murder- 
ers are mentally sick, and it had published much material 
indicating the incidence of mental disease among murderers. 
Hanratty’s crime had no mitigating features about it, except 
that it was the crime of a mentally unstable character. It was 
in order to demonstrate this fact to the public that it was 
thought wise to have the documents aired in the press. 

This episode, apart from raising a fundamental issue 
about the right to publish information about a man under 
sentence of death, discloses another weakness in our system 
of criminal justice: the public and even the authorities are 
kept ignorant of facts about the crime. When the Observer 
received the medical documents its medical and legal cor- 
respondents contacted the hospital superintendent, who 
rather reluctantly gave the address of the consultant psy- 
chiatrist who had diagnosed Hanratty as a mental defective. 
He had retired from practice to Northern Ireland. 

When he was telephoned on that Saturday afternoon he 
declined to make any comment on the Hanratty case, which 
he had read about in the paper. When reminded of his days 
at Haywards Heath he only faintly recalled Hanratty as 
having once been his patient. He could not recall anything 
about his diagnosis and said that his papers were in any 
event kept at the hospital and he now had no ready access 
to them. 

How was it that this consultant psychiatrist had not at 
any time been contacted to amplify his considered diagnosis 
that Hanratty was a ‘mental defective’? The medical record 
was admittedly very scanty in its information and any fur- 
ther information about how that diagnosis was arrived at 
would have been invaluable in any assessment of Hanratty’s 
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mental condition in 1962. The medical records had been 
in the hands of Hanratty’s legal advisers from a very early 
stage in the criminal proceedings. It was quite true that the 
idea of pleading diminished responsibility — for which the 
medical evidence would have been essential - was aban- 
doned, even if it was ever seriously contemplated, at the 
very outset of planning Hanratty’s defence. But it could 
conceivably have been anticipated that the medical evidence 
would still be of vital importance for the purpose of buttress- 
ing a petition for a reprieve. It may have been that the 
instructions of the Hanratty family not to rely in any way 
upon the mental condition of Hanratty precluded a legal 
adviser from furthering his inquiry into the circumstances 
of the diagnosis of ‘mental defective’. Again, this raises the 
question of where a legal adviser’s duty is. Ought he not, 
in the ultimate interests of preserving his client’s life, over- 
ride the wishes of the client and his family, and if need be, 
pursue inquiries into his client’s mental state? And even if 
the legal adviser is correct in adhering to his instructions, 
is this not information that the public should have some 
access to for assessing the correctness of the Home Secre- 
tary’s decision not to recommend a reprieve? More dis- 
turbing, is there any guarantee that the Home Office itself 
ferrets out all the information it can about a man under 
sentence of death? There is a strong feeling that apart from 
setting up a medical board to review the man’s medical 
state the Home Office, while only too willing to take account 
of any information sent to it, is not itself active as an 
investigator. 

Was the consultant psychiatrist who had retired to 
Northern Ireland contacted by the Home Office? He cer- 
tainly had not been up until the time the Observer contacted 
him. And, if he was not contacted, were his notes, lodged in 
the hospital files at Haywards Heath, dug up and put before 
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the Home Office? There is a lack of knowledge here that 
cannot be justified on the grounds that the recommendation 
to reprieve or not is a purely executive act for which the 
Home Secretary cannot be questioned in Parliament before 
an execution. There is a greater need that the public should 
know the full details and so judge the propriety of a hanging. 
If hanging were abolished the argument for non-disclosure 
of such information might be more persuasive. But the 
public is surely entitled to know what sort of murderers 
the State, in the name of the public, deems it expedient 
to kill. 


CHAPTER 7 


The Lingering Doubts 


Let there be no honour 
Where there is beauty; truth where semblance 
Cymbeline, Act 11, scene iv, line 107 


HANRATTY’S crime remains as inexplicable now as it did 
when we first read about it on that August day in 1961. And 
it remains inexplicable, not so much. because the ways of 
human beings are difficult to comprehend, but because we 
allow ourselves in our system of criminal justice so little 
opportunity to learn the basic facts which are the raw 
material of the analysis of deviant human conduct. 

A man is murdered — he can never tell how it happened. 
The killer who is arrested and tried has no incentive to 
indicate what really happened, because to do so may convict 
him out of his own mouth. And if he is sentenced to death, 
there is again usually no motive for telling any story, other 
than a possibly garbled and highly coloured one for the 
purpose of a newspaper story, to provide funds for his 
defence or for his family now that legal aid is so readily and 
amply available. If we abolished capital punishment and 
substituted a life sentence, not only would society have a 
chance of rehabilitating the killer but it would also have 
ample justification and opportunity for treating him as a 
guinea-pig for penological research. Too often in research 
today criminologists handle and interpret statistics without 
bringing the behavioural scientists to explain conduct from 
actual cases. In hanging Hanratty, our society not only 
committed an uncivilized act — a necessarily unavoidable 
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barbarity according to the retentionists — but it also at the 
same time ‘deprived itself of the chance to find out what 
really made Hanratty hold up these two people in a Bucking- 
hamshire cornfield, make them tour the countryside at the 
point of a gun, and ultimately, shooting them both, kill one of 
them. In a day and age when juvenile delinquency is a 
major social problem we cannot be too zealous to discover 
why some young people are prompted to commit gross 
anti-social acts. Hanratty, after all, had engaged in crime 
since at least the age of seventeen until his death at the age 
of twenty-five. Capital punishment — even in its compromise 
form in the Homicide Act, 1957 — puts out of our power the 
opportunity to seek the causes ot such crimes. We destroy 
the very evidence which may help us to understand the 
underlying causes of deviant, and therefore often criminal, 
behaviour. 

The lingering doubts that hang over the crime must there- 
fore remain to be fathomed out from the scanty information 
which the trial and the other inadequate sources of infor- 
mation can provide. We have seen that if it is the truth we 


` are looking for, the English criminal trial is hardly a valuable 


source material. Not that it actively conceals the truth: it 
doesn’t. But the process is so shaped as to be tangential to 
the inquiry: what-is the nature of the crime and the crimi- 
nal? The court’s concern to be scrupulously fair to the 
accused leads to the formulation of rules which have the 
effect of only preventing the truth coming to the surface, 
It is as if the law is frightened that the revelation of the 
truth would cause injustice to the accused even if it was 
justice for the public. 

This feature of our criminal process was most noticeable 
in the case of Hanratty. At the end of the trial the ordinary 
citizen was perplexed by the unanswered questions about 
the crime. They were heightened by an incident involving 
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a prosecution witness, Mr Charles France, who committed 
suicide on 16 March 1962, a fortnight before Hanratty was 
executed. The inquest by the coroner for Uxbridge was 
adjourned until after Hanratty’s execution on 4 April 1962 
at Bedford Prison because the disclosure might, the Coroner 
thought, prejudice Hanratty’s chances of a reprieve. 

Charles France was not in any sense a key witness in the 
Crown’s case against Hanratty. He was in fact a man whose 
home in St John’s Wood had been open to Hanratty and in 
which the accused man stayed as a guest at about the time 
of the killing. The most valuable circumstantial evidence 
France gave was that on one occasion while he had been 
riding on a bus Hanratty had asked him (France) whether 
the back seat of the top of a bus was a good place to hide a 
gun — the very place where the murder weapon was ulti- 
mately found. 

Mr France was at the time of the a6 killing unemployed, 
but was formerly in employment as a door attendant at a 
Piccadilly club. He had for some years been mentally un- 
stable, suffering from acute depression. A doctor who 
treated him later said that he has rarely seen a man in such 
a depressive stupor as France. France had always lived on 
the fringes of the criminal underworld, having himself 
‘done time’ in prison, so that he was probably well ac- 
quainted with Hanratty’s amateur criminality. This 
familiarity with the criminal population is an important 
factor in attempting any understanding of France’s later 
depressions and mental breakdown. 

In November 1961 he was a witness at the committal 
proceedings before the Ampthill magistrates and this event 
undoubtedly acted as an irritant to a mentally sick man. He 
certainly began to be deeply disturbed by his connexion 
with Hanratty. In January, only three days before the trial 
began, he was admitted to Hammersmith Hospital after 
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being found in a room with the gas fire turned on. He 
appeared to have been found at an early stage of the attempt 
before he had lost consciousness. He was in a very agitated 
state of mind and would not talk, although he acknowledged 
questions by nodding or shaking his head. He was admitted 
to the hospital at 4 a.m. in the morning; four hours later he 
made another suicide attempt by trying to get through a 
window. In view of these suicidal tendencies the hospital 
authorities sent him to Horton Mental Hospital near Epsom 
where he could be kept under observation, and he was 
transferred there the same day. 

He was treated at Horton as an emergency patient and 
immediately given E.C.T. (Electrical Convulsion Therapy). 
His depressive state under examination by a consultant 
psychiatrist revealed that he was worried about the ‘great 
harm’ he had done to his family by having. introduced 
Hanratty to his home. It was not quite clear what he meant 
exactly by this but he undoubtedly felt a genuine resentment 
at Hanratty’s association with his family. He gave one clue 
of what he meant by saying ‘the b—; it could have been my 
dear wife and daughter who he killed.’ 

Ten days later he went accompanied by two nurses to 
Bedford to give evidence at the trial. His testimony was 
quite short and he seemed not too disturbed by the 
experience. No reference at all was made to his suicide at- 
tempts, his mental history, or his criminal record. Neverthe- 
less something - if it was not being a witness at the trial 
- deeply disturbed him and he continued to blame himself 
for introducing Hanratty into his family life. His wife and 
daughter, however — both of whom gave evidence — did not 
appear to be greatly disturbed. Mrs France is a kind, sen- 
sible, and stable woman. The daughter is a pretty young 
girl whom Hanratty obviously took a liking to and it was 
she, as a trained hairdresser, who had dyed Hanratty’s hair. 
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The only other tangible harm that came to the France 
family as a result of their association with Hanratty was the 
pestering they received from the press. Journalists were 
constantly pressing them for titbits of news. There were 
also several unpleasant anonymous telephone calls; this, 
however, could have been avoided by the telephone ex- 
change taking all calls. 

The Uxbridge Coroner (Mr H. G. Broadbridge) finally 
said that there was no evidence to suggest that France’s 
mind was unbalanced or that he was of unsound mind. He 
had died of coal-gas poisoning and had ‘taken his own life’. 
But in the course of the inquest he referred to letters written 
by France in which he expressed ‘great bitterness and great 
feeling’ against Hanratty. 

At the inquest Mrs France was shown a blue exercise 
book by the Coroner, and said that she had never seen it 
before. The Coroner said: ‘In it your husband wrote a 
letter addressed to the Coroner and- another addressed to 
you and to members of his family in which he referred to 
the great harm done to the family by Hanratty.’ At the time 
of the January suicide attempt France had also left some 
letters. On that occasion the letter addressed to the Coroner 
said: ‘I am of sound mind and body. I do this act in the 
knowledge that it will clear my family’s character of any 
act or wrong.’ Here he seemed to be thinking that by suicide 
he could expiate some crime committed either by him or 
his family — clearly there was nothing to warrant that con- 
clusion. 

The coroner then added mystery to what was already a 
little mysterious. He said: ‘The rest of the letter I think it 
is not in the public interest to read, but he explains that he 
had an association with a man, James Hanratty, and having 
been a witness at the trial of that man had played on his 
mind very much. He blames himself very much for having 
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introduced the man to his family at all. It is a letter written 
in great bitterness and great feeling. . . ? 

Why was Hanratty introduced into the France family? 
France, I have suggested, probably had an inkling of 
Hanratty’s criminal activities: if he didn’t, why should a 
man of ‘his experience be so surprised to learn of them 
subsequently? It may be that murder and rape, despised 
by the criminal community more than any other crime, 
were more than he could tolerate. (It is well known 
that the prison authorities have the greatest difficulty in 
protecting a rapist from his fellow prisoners: he has 
constantly to be shifted from one penal institution to 
another.) 

But even accepting the loathing for Hanratty’s crime, 
why should France have been so racked with guilt that he 
made no fewer than three desperate attempts to destroy 
himself? We don’t know, and in ordinary circumstances 
there would be no need for the public to know, about a 
private matter. However, it becomes abundantly. clear in 
trying to unravel all the evidence about Hanratty’s crime 
that we did not hear anything like the whole story in the 
Bedford courtroom. It most emphatically is in the public 
interest that the contents of France’s letter should be known 
in order to allay the suspicion that something is being kept 
back which might materially alter the whole of one’s 
approach to the crime and its perpetrator. What it contains 
cannot now damage Hanratty in his wretched prison grave 
sealed with quicklime. 

At the time of the Coroner’s inquest the Observer pointed 
this out and added: ‘If Mr Butler is the man of integrity we 
believe him to be he will make a public statement which 
fills in the gaps of the story of the a6 murder — the Com- 
munity has a right to know.’ 

That was in early April 1962; the rest has been silence, 
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One can only speculate about the place France takes in the 
Hanratty picture. 

; When the Coroner said that it was not in the public 
interest to reveal any more of the January suicide notes he 
was almost certainly arousing enormous curiosity and in 
this he must take the blame for the persistent doùbts and 
qualms the public still retains over the crime. The letters 
had in fact been shown to Hanratty’s solicitor after the 
adjourned inquest in March so that anything worthwhile 
could be extracted to support a reprieve. The Coroner in 
this respect helped to the utmost. None were used and, so 
far as one knows, the Home Office did not have them when 
the Home Secretary was considering a reprieve, although 
the police had had custody of them from January to March. 

The letters contained a flood of invective and abuse at 

Hanratty and it was probably the foulness of the language 
which made the Coroner coyly keep them from the public 
ear. If that is so he should have explained that it was not in 
the public interest to read all the letters because of the foul 
language. That would have effectively reassured a vigilant 
community. 
But even if there was nothing in the letter to warrant an 
inquiry into the relationship of France and Hanratty, it still 
does not explain France’s almost overweaning guilt complex. 
Did France, in fact, play some part in the events which led 
up to the killing on the a6 road? 

Many theories have been advanced — some of them wildly 
fantastic — to explain France’s predicament. It was even 
suggested that he had arranged for Hanratty to be hired to 
go out and scare the couple in the cornfield. Clearly that 
sort of complicity would have created overwhelming feelings 
of guilt. But, more feasibly, did France in some way bolster 
the moral courage of the ineffectual and bragging young 
Hanratty? Did he, for example, give Hanratty the gun which 
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Hanratty so devoutly wished to possess to make him, so he 
thought, a real gangster? France would certainly know where 
a gun could be obtained; indeed, Hanratty at some stage 
admitted to Superintendent Acott that it was simple to get 
a gun from the underworld that inhabits and fawns on the 
Soho establishments - places that were well known to 
France. If France did not supply the gun, he may neverthe- 
less have told Hanratty where he could get hold of one. 
Could not the conversation between the two men on the 
bus that August Bank Holiday evening have continued by 
Hanratty asking France where a gun could be bought? The 
permutations of possible actions by France are endless. If 
we knew the real story it might help — to take but one side 
issue — to control the outlet of firearms and to make another 
useful contribution to the protection of life in Britain. But, 
so far as we know, no investigation has taken or will ever 
take place. 

The judicial process did nothing to suggest other than 
that Hanratty alone was responsible for the crime. Is it 
possible, however, that he may not have acquired 
the weapon, the determination and the ability to kill 
unaided? 

The last letters, written from the death cell by a prison 
officer at Hanratty’s dictation on the eve of execution, gave 
some support for this view. Hanratty wrote to his father: 
‘I can’t say how sorry I am that this turned out this way, 
but it was not my fault. It was the fault of others. ... I am 
about to take the punishment for someone else’s crime, but 
I will face it like a man....’ 

Hanratty was illiterate and therefore his dictated letters 
are bound to be ill-expressed. But there is in the contents 
of the letters a hint that, although the a6 killing may have 
been a crime for which he alone could be adjudged crimi- 
nally responsible, yet at the same time he was not alone in 
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setting in motion the train of events which led to the murder 
on Deadman’s Hill. 

Doubts persisted to the very end. Hanratty’s execution 
at Bedford Prison on 4 April 1962 passed uneventfully; 
there were no scenes outside the prison. Hanratty’s name 
quickly left the headlines of the newspapers and has only 
reappeared fleetingly when those connected with his crime 
and trial have revived issues in the case. The Home 
Secretary was never questioned in the Commons about the 
case, probably because the opponents of capital punishment 
could see little advantage in cross-examining him on a case 
which, though it had its points, raised little public feeling. 
It was not like the case of Forsyth and Harris — the two 
Hounslow youths who kicked a boy to death — or of Mar- 
wood who killed a policeman following a dance hall brawl. 


If R. v. Hanratty was not one of the most significant 
trials in our legal history, it raised, as I have tried to show, 
a large number of general questions about the way in which 
we deal with those who are accused of crime. In particular, 
the judicial killing of a youth, certified as a mental defective 
with a long history of mental unbalance (not one word of 
which was heard at the trial), makes cruelly clear that the 
English criminal process is concerned not with the truth 
about the crime, but solely with the assessment of criminal 
responsibility. Indeed, the trial system, which is the 
instrument of that assessment, is contrived in such a 
way as to reduce to a minimum one’s knowledge of the 
crime; and in Hanratty’s case, as I have tried to make clear, 
this effect was most pronounced. 

Justice is not merely a process devised by lawyers for 
assessing the guilt or innocence of an accused. Justice is a 
process which allows all those concerned with the adminis- 
tration of the criminal law, and even those interested in 
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society’s attitude towards crime and its criminals, to see 
the particular malaise in society that produced the crime. 
Research into the causes of crime — it seems a blindingly 
obvious statement — should find its most fruitful material 
from the administration of criminal justice. Sad to relate, 
in England it finds little or no assistance from the legal 
process. 


APPENDIX 


The Right to Publish 


The following letters are extracted from the correspondence published 
in The Times between 27 June and 17 July 1962 under the heading 
‘The Right to Publish’. 


Access to Medical Facts 
27 Fune 1962 


Sir - Your report of the ‘findings’ of the Press Council in the 
matter of the publication by the Observer of certain confidential 
medical reports of James Hanratty reveals an extraordinary state 
of affairs. It seems that the Press Council has not only applauded 
the conduct of the Observer but has done so, inter alia, on the basis 
that ‘the documents had been handed by the condemned man’s 
solicitor to a member of Parliament for the purpose of obtaining 
publicity in his interest’. 

May I say at once that there is not the slightest truth in the 
suggestion that publicity for the documents was required: on the 
contrary, since the situation regarding the reprieve was so delicate, 
we were anxious that this should be avoided. The records were in 
fact with the Home Office. 

Furthermore, it seems to me quite fantastic that the Press 
Council, which so often seems to accept any glib explanation 
offered to it, has never sought confirmation from me, Hanratty’s 
solicitor, as to whether the Observer’s version was true, neither 
could it have sought confirmation from the member of Parliament 
concerned; he was as outraged by the publication as I was. It is 
doubtless important in the circumstances to recapitulate the true 
history of the matter: 

1. The original records were given to me by the hospital on the 
strict understanding that they were to be used for defence purposes 
and in Hanratty’s interests only. 

2. Hanratty’s defence, which was a denial of guilt, excluded the 
use of these documents at the trial. 

3. Upon his conviction and the dismissal of his appeal the 
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original records with a great deal of other information were 
delivered by me to the Home Office for consideration by the Home 
Secretary. 

4. As is common in situations of this kind I was anxious to enlist 
all possible help in my client’s interest and this included seeing a 
member of Parliament who had in fact approached me with an 
offer of assistance. He asked me to supply a copy of the medical 
history so that his efforts could be facilitated and he said he would 
show it to a psychiatrist colleague and advise me further, I should 
add that I impressed upon the member of Parliament that the con- 
fidential nature of the records must be respected and that under 
no circumstances were they to be published. He gave me that 
assurance; and I have no reason to suppose that he did not do his 
best to see that was kept. 

5. The Observer (according to your report) stated that it had 
tried to contact the doctors mentioned in the documents. In these 
circumstances it is odd that they did not contact me. The news- 
paper concerned could hardly have been sufficiently naive as to 
suppose that the confidence and privilege relating to the docu- 
ments was the doctor’s and not Hanratty’s. 

6. The result of the publication was to cause a great deal of 
embarrassment to Hanratty’s family and-to me as the recipient of 
confidential information. 

The true position, so far as I have been able to ascertain it, seems 
to be that the photo copy of the report was removed from the 
confidential custody of the member of Parliament and given by a 
lay member of an interested society to the newspaper, which 
regarded it as a ‘good story’. 

This sorry tale is a miserable reflection upon the Observer and 
illustrates not only the impotence but the slackness of the Press 
Council. 

Yours faithfully, 


E. KLEINMAN 
The Burroughs House, The Burroughs, 


NW 4, 25 June 


Use of Medical Reports 


28 June 1962 


Sir — In his letter published today Mr Kleinman makes charges 
against several different bodies and individuals who will no doubt 


136 


APPENDIX 


reply for themselves. So far as the Observer is concerned the matter 
is simple enough. Copies of Hanratty’s medical reports were given 
to us for publication by Mr Arthur Koestler. Mr Koestler received 
these documents as a member of the National Committee for the 
Abolition of Capital Publishment from Mr Silverman M.P., who is 
also a member of this committee. 

Mr Koestler believed that in seeking publication he was acting 
in the best interests of Hanratty and that he had the approval of 
Mr Silverman and other members of the committee. He was 
indeed so certain of this that he asked the Observer to send a proof 
of the article if possible, and if not, a copy of the first edition, to 
members of the committee who were meeting on the Saturday 
evening before publication. This was done. Unfortunately Mr 
Silverman had left the address given before it arrived but at least 
one other member of the committee saw it and did not object. 

The Press Council has already dealt with the general principles 
involved in publication and we have nothing to add to its report. 
It seems very odd, however, that Mr Kleinman, whose chief anxiety 
Was presumably to obtain a reprieve for Hanratty, should now 
turn and attack the Observer for publishing documents which 
might have helped to achieve this. The Observer’s campaign against 
capital punishment is well known. To accuse it of obtaining these 
documents by dubious methods and of publishing them because 
they made a ‘good story’ is too absurd to require an answer. 

Yours faithfully, 
J. M. DOUGLAS PRINGLE, 
Deputy Editor, Observer 


22 Tudor Street, EC4, 
27 June 


Enlisting Help ‘In Client’s Interest’ 
29 June 1962 


Sir — As the ‘member of Parliament’ concerned, I should like to 
offer some observations on Mr Kleinman’s letter. 

1. I agree with Mr Kleinman that he did not hand me the 
documents mentioned ‘for the purpose of obtaining publicity’. 

2. I further agree that they were handed to me as part of Mr 
Kleinman’s anxiety ‘to enlist all possible help in (his) client’s 
interest’. 
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3- I always understood that Mr Kleinman had himself received 
them ‘on the strict understanding that they were to be used for 
defence purposes and in Hanratty’s interests only’. 

4. Though I did not authorize their publication and did not 
know that they had been shown to a newspaper until after that had 
been done, I must make it clear that the question of their possible 
publication was never discussed between Mr Kleinman and myself 
until after they had been published. Certainly no embargo against 
publication was ever communicated to me nor, it would seem from 
point 1 in Mr Kleinman’s letter, to Mr Kleinman. 

5. I sent the papers to Mr Koestler so that he could see them 
and show them to Mr Gerald Gardiner. Mr Kleinman knew and 
approved of my intention to do this. 

6. I was not ‘outraged’ by the publication. I think there is much 
to be said for the view that this was ‘in Hanratty’s interests’ and 
the best way ‘to enlist all possible help’. 

7. What did and does outrage me in this case was the execution 
of a man of whose guilt there was substantial doubt and whose 
mental history was such as these papers disclosed. What an 
‘outrage’ it would have been if the public had never known what 
that history was! 

Yours sincerely, 
SIDNEY SILVERMAN 
House of Commons, 
27 June 


2 July 1962 
Sir — I am glad some of the other parties mentioned in Mr Klein- 
man’s letter on 27 June have replied to him. A very different light 
has now been thrown upon the publication in a newspaper of the 
Hanratty medical documents, and the Press Council’s judgement 
upon it. 

Mr Kleinman accused the Council of ‘impotence’ and ‘slack- 
ness’. I fail to see that our power, or lack of it, has been in any way 
demonstrated by this incident. Our ‘slackness’ lay in accepting a 
statement from the responsible editor of a responsible newspaper. 
If that is ‘slackness’, the public life of this country is culpably 
loose, for much of it rests upon statements honestly made and 
honestly taken. 

Let me now come to the central issue. Here was a case in which 
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the publication of what had hitherto been private documents might 
conceivably have saved Hanratty from the gallows. Whether one 
is an abolitionist or not; whether one believes that this man should 
or should not have been hanged — this matter was of such profound 
public importance that, beside it, a question of medical etiquette 
became of secondary concern. 

There are many occasions when the public’s right to be informed 
overrides the word ‘private and confidential’ and this was certainly 
one of them. Every newspaper worthy of the name has pierced the 
veils of official or professional secrecy to bring to light matters that 
would otherwise have been hidden to the detriment of the public 
interest. This is one of the functions of a free press. 

Mr Kleinman says ‘the result of the publication was to cause a 
great deal of embarrassment to Hanratty’s family and to me as the 
recipient of confidential information’. One wonders whether any 
embarrassment would have been felt if Hanratty had been re- 
prieved. 

Yours faithfully, 
GEORGE MURRAY, Chairman, 
General Council of the Press 
I Bell Yard, WC2 


30 Fune 


3 July 1962 
Sir — I have had no particular interest in Hanratty’s execution, but 
as a medical practitioner I view with apprehension the publication 
of a person’s private medical history. A good cause often takes on 
in its progress larger and unforeseen elements and there is a positive 
danger to the relationship between doctor and patient if confiden- 
tial information were to be disclosed for public consumption. On 
this occasion the Editor of the Observer seems to have departed 
from the moral code which he sets out to preach every Sunday. 

Yours faithfully, 
M. N. OSTER 

29 Lordship Park, Stoke Newington, 
N16, 28 June 
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4 July 1962 
Sir - How stand the Observer and the General Council of the 
Press now? 

The deputy editor of the Observer in his letter to you departed 
very radically from the defence or explanation which was advanced 
to the General Council of the Press. Even so, Mr Sidney Silverman 
does not bear him out on the facts of the matter. 

Mr Silyerman’s letter was doubtless designed to steer a middle 
course and blow the abolitionist trumpet at the same time. I have 
no quarrel with this at all. However, I feel it right to quote from 
Mr Silverman’s reply to my letter of protest shortly after the 
publication: 

‘I think I must place it on record that the documents which you 
were kind enough to lend me were lent to me for the express pur- 
pose of showing them to the gentleman mentioned at our interview 
and in our recent telephone conversation. I will obtain their return 
and send them to you. I do not know and have no means of ascer- 
taining how one of the documents came to be published, or photo- 
stat copy of it, in a newspaper, and I regret as much as you do 
that it should have happened.’ 

It seems odd in these circumstances that Mr Silverman should 
now say that there was no embargo against publication. I had of 
course emphasized the confidential nature of the documents when 
I handed them to him. 

Mr Murray for the Press Council states that their ‘slackness? 
lay in accepting a statement from the responsible editor of a 
responsible newspaper. So be it. Correspondence in your columns 
has demonstrated that elementary checking of such statements 
would reveal that truth and be rather more fair to those concerned. 

None of your correspondents has dealt with the two points really 
in issue: (1) Should not a responsible newspaper consult with the 
condemned man’s legal advisers before deciding what was in the 
man’s ‘best interests’? (2) Should not the General Council of 
the Press before adjudicating have sought confirmation of the 
explanation (inaccurate as it turned out to be) advanced to it? 

In either case a 3d. stamp or a telephone call would have been 
well invested. 

Yours faithfully, 
E. KLEINMAN 
The Burroughs House, The Burroughs, 
NW 4, 2 July 
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5 July 1962 

Sir — I have read Mr Kleinman’s further letter. I am sorry to find 
myself in further controversy with him. 

Of course there was no embargo on publication. To serve the 
purpose for which Mr Kleinman obtained them these papers had 
to be published by someone. Mr Kleinman published them to the 
Home Secretary. He published them to me. If his client had 
offered a defence of diminished responsibility, as he well might 
have done, they would have been published to all the world. 

That Mr Kleinman should regret that they were published by a 
newspaper without his being consulted is natural enough. So do I. 
But to have a sense of ‘outrage’ about it is absurd. It was done in 
his client’s interest and I cannot think that his client’s relatives 
could have been seriously embarrassed by the publication of 
extenuating circumstances in a case which, if he was guilty, 
otherwise had none. 

Incidentally, my original letter did not blow any abolitionist 
trumpets. Not even the most passionate advocate of the death 
penalty has ever been in favour of executing people who were 
mentally sick or whose guilt was doubtful. 

Yours sincerely, 


House of Commons, SIDNEY SILVERMAN 


4 July 
5 July 1962 
Sir - Mr Kleinman is very free with his accusations. If there was 
an error in our original statment to the Press Council, it was the 
assumption that Mr Kleinman had given Hanratty’s medical re- 
ports to Mr Silverman ‘with the idea of obtaining publicity for 
them’. That was certainly our belief when we published them. 
It was certainly Mr Koestler’s belief when he gave them to us. We 
now accept Mr Kleinman’s word that this was untrue; but in that 
case why on earth did Mr Kleinman give them to Mr Silverman 
in the first place? How did he imagine a member of Parliament 
could help without obtaining publicity? It seems to us that Mr 
Kleinman ‘was anxious to enlist all possible help’ in his client’s 
interest — except the only help that it was possible to give. 
Yours faithfully, 
J. M. DOUGLAS PRINGLE, 


D Editor, Observer 
22 Tudor Street, EC4 reer, 


4 July 
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6 July 1962 
Sir - Both Dr M. N. Oster and Mr E. Kleinman (in both his 
letters to you) rest their objections to the Observer’s conduct on 
the basis that some legal privilege attached to the medical reports 
on Hanratty handed to the Observer for publication by Mr Arthur 
Koestler. 

Privilege from disclosure may well attach to confidential medical 
reports of a patient, but once Mr Kleinman had allowed them out 
of his possession for use by a member of Parliament, he had waived 
his client’s privilege for all purposes, even if he had specifically 
placed an absolute embargo on their publication in the press. So 
long therefore as the Observer was satisfied that Mr Koestler had 1 
authority to hand the medical records over — and doubtless, in 
view of that person’s trustworthiness, the Observer was amply 
satisfied — publication was wholly permissible. The Observer might 
have consulted Mr Kleinman; on the other hand the Observer 4 
might have taken the view that on the matter of such crucial 
importance to a man’s life and at a stage when the judicial process 
had run its full course, it had more experience of how best to 
achieve a reprieve for Hanratty. 

Mr Kleinman’s opinion on how best to lobby the Home Secretary 
was no better and no worse than any other member of the public. E 
He indeed recognized his inexperience in these administrative and 
extra-legal matters by enlisting the aid of Mr Silverman and his : 
abolitionist colleagues, 

Yours faithfully, i 
LOUIS BLOM-COOPER í 
2 Hare Court, Temple, EC4 
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